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Title  16 — Commercial  Practices 

CHAPTER  I— FEDERAL  TRADE 
COMMISSION 

SUBCHAPTER  D— TRADE  REGULATION  RULES 

PART  425 — USE  OF  NEGATIVE  OPTION 

PLANS  BY  SELLERS  IN  COMMERCE 

Regulations  Pertaining  to  the  Use  of 
Negative  Option  Plans 

The  Federal  Trade  Conunission,  pur¬ 
suant  to  the  Federal  Trade  Commission 
Act,  as  amended,  15  U.S.C.  41,  et  seq.,  and 
the  provisions  of  Subpart  B,  Part  1  of 
the  Commission’s  procedures  and  rules  of 
practice,  16  CFR  1.11,  et  seq.,  has  con¬ 
ducted  a  proceeding  for  the  promulga¬ 
tion  of  a  trade  regulation  rule  pertaining 
to  the  use  of  negative  option  plans  by 
sellers  in  commerce. 

The  Commission  has  now  considered 
all  matters  of  fact,  law,  policy  and  dis¬ 
cretion,  including  the  data,  views  and 
argiunents  presented  on  the  record  by 
interested  parties  in  response  to  the  no¬ 
tices,  as  prescribed  by  law,  and  has  deter¬ 
mined  that  the  adoption  of  the  trade 
regulation  rule  and  statement  of  its  basis 
and  purpose  set  forth  herein  is  in  the 
public  interest. 

§425.1  Tlierule. 

(a)  In  connection  with  the  sale,  offer¬ 
ing  for  sale,  or  distribution  of  goods  and 
merchandise  in  commerce,  as  “com¬ 
merce”  is  defined  in  the  Federal  Trade 
Commission  Act,  it  is  an  unfair  method  of 
competition  and  an  unfair  or  deceptive 
act  or  practice,  for  a  seller  in  connection 
with  the  use  of  any  negative  option  plan 
to  fail  to  comply  with  the  following 
requirements ; 

( 1 )  Promotional  material  shall  clearly 
and  conspicuously  disclose  the  material 
terms  of  the  plan,  including: 

(i)  That  aspect  of  the  plan  under 
which  the  subscriber  must  notify  the 
seller,  in  the  manner  provided  for  by  the 
seller,  if  he  does  not  wish  to  purchase 
the  selection: 

<ii)  Any  obligation  assumed  by  the 
subscriber  to  purchase  a  minimum  quan¬ 
tity  of  merchandise; 

(iii)  The  right  of  a  contract-complete 
subscriber  to  cancel  his  membership  at 
any  time; 

(iv)  Whether  billing  charges  will  in¬ 
clude  an  amount  for  postage  and  han¬ 
dling; 

(V)  A  disclosure  indicating  that  the 
subscriber  will  be  provided  with  at  least 
ten  (10)  days  in  which  to  mail  any  form, 
contained  in  or  accompanying  an  an- 
noimcement  identifying  the  selection,  to 
the  seller; 

(Vi)  A  disclosure  that  the  seller  will 
credit  the  return  of  any  selections  sent 
to  a  subscriber,  and  guarantee  to  the 
Postal  Service  or  the  subscriber  postage 
to  return  such  selections  to  the  seller 
when  the  announcement  and  form  are 
not  received  by  the  subscriber  in  time  to 
afford  him  at  least  ten  (10)  days  In 
which  to  mail  his  form  to  the  seller; 

(vli)  The  frequency  with  which  the 
announcements  and  forms  will  be  sent  to 
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the  subscriber  and  the  maximum  num¬ 
ber  of  announcements  and  forms  which 
will  be  sent  to  him  during  a  12-month 
period. 

(2)  Prior  to  sending  any  selection,  the 
seller  shall  mail  to  its  subscribers,  within 
the  time  specified  by  subparagraph  (3) 
of  this  paragraph; 

(i)  An  annoimcement  identifying  the 
selection: 

(ii)  A  form,  contained  in  or  accom¬ 
panying  the  annoimcement,  clearly  and 
conspicuously  disclosing  that  the  sub¬ 
scriber  will  receive  the  selection  identi¬ 
fied  in  the  announcement  unless  he  in¬ 
structs  the  seller  that  he  does  not  want 
the  selection,  designating  a  procedure  by 
which  the  form  may  be  used  for  the 
purpose  of  enabling  the  subscriber  so  to 
instruct  the  seller,  and  spiecifying  either 
the  return  date  or  the  mailing  date. 

(3)  The  seller  shall  mail  the  an¬ 
nouncement  and  form  either  at  least 
twenty  (20)  days  prior  to  the  return  date 
or  at  least  fifteen  (15)  days  prior  to  the 
mailing  date,  or  provide  a  mailing  date 
at  least  ten  (10)  days  after  receipt  by 
the  subscriber,  provided,  however,  that 
whichever  system  the  seller  chooses  for 
mailing  the  announcement  and  form, 
such  system  must  provided  the  subscriber 
with  at  least  ten  (10)  days  in  which  to 
mail  his  form. 

(b)  In  connection  with  the  sale  or  dis¬ 
tribution  of  g(X)ds  and  merchandise  in 
commerce,  as  “commerce”  is  defined  in 
the  Federal  Trade  Commission  Act,  it 
shall  constitute  an  unfair  method  of 
competition  and  an  unfair  or  deceptive 
act  or  practice  for  a  seller  in  connection 
with  the  use  of  any  negative  option  plan 
to: 

( 1 )  Refuse  to  credit,,  for  the  full  in¬ 
voiced  amount  thereof,  the  return  of  any 
selection  sent  to  a  subscriber,  and  to 
guarantee  to  the  Postal  Service  or  the 
subscriber  postage  adequate  to  return 
such  selection  to  the  seller,  when; 

( i )  The  selection  is  sent  to  a  subscriber 
whose  form  indicating  that  he  does  not 
want  to  receive  the  selection  was  received 
by  the  seller  by  the  return  date  or  was 
mailed  by  the  subscriber  by  the  mailing 
date; 

(ii)  Such  form  is  received  by  the  seller 
after  the  return  date,  but  has  been 
mailed  by  the  subscriber  and  postmarked 
at  least  3  days  prior  to  the  return  date; 

(iii)  Prior  to  the  date  of  shipment  of 
such  selection,  the  seller  has  received 
from  a  contract-complete  subscriber,  a 
written  notice  of  cancellation  of  mem¬ 
bership  adequately  identifying  the  sub¬ 
scriber;  however,  this  provision  is  appli¬ 
cable  only  to  the  first  selection  sent  to  a 
canceling  contract-complete  subscriber 
after  the  seller  has  received  wrritten  no¬ 
tice  of  cancellation.  After  the  first  selec¬ 
tion  shipment,  all  selection  shipments 
thereafter  are  deemed  to  be  unordered 
merchandise  pursuant  to  Section  3009  of 
the  Postal  Reorganization  Act  of  1970, 
as  adopted  by  the  Federal  Trade  Com¬ 
mission  in  its  public  notice,  dated  Sep¬ 
tember  11, 1970; 

(iv)  The  announcement  and  form  are 
not  received  by  the  subscriber  in  time 
to  afford  him  at  least  ten  (10)  days  in 
which  to  mail  his  form. 


(2)  Fail  to  notify  a  subscriber  known 
by  the  seller  to  be  within  any  of  the 
circumstances  set  forth  in  paragraphs 
(b)(1)  (i)  through  (b)(1)  (iv)  of  this 
section,  that  if  the  subscriber  elects,  the 
subscriber  may  return  the  selection  with 
return  postage  guaranteed  and  receive  a 
credit  to  his  account. 

(3)  Refuse  to  ship  within  4  weeks  after 
receipt  of  an  order  merchandise  due  sub¬ 
scribers  as  introductory  and  bonus  mer¬ 
chandise,  imless  the  seller  is  unable  to 
deliver  the  merchandise  originally  of¬ 
fered  due  to  unanticipated  circumstances 
beyond  the  seller’s  control  and  promptly 
makes  a  reasonably  equivalent  alterna¬ 
tive  offer.  However,  where  the  subscriber 
refuses  to  accept  alternatively  offered 
introductory  merchandise,  but  instead 
insists  upon  termination  of  his  member¬ 
ship  due  to  the  seller’s  failure  to  provide 
the  subscriber  with  his  originally  re¬ 
quested  introductory  merchandise,  or  any 
portion  thereof,  the  seller  must  comply 
with  the  subscriber’s  request  for  cancel¬ 
lation  of  membership,  provided  the  sub¬ 
scriber  returns  to  the  seller  any  intro¬ 
ductory  merchandise  which  already  may 
have  been  sent  him. 

(4)  Pail  to  terminate  promptly  the 
membership  of  a  properly  identified  con¬ 
tract-complete  subscriber  upon  his  writ¬ 
ten  request. 

(5)  Ship,  without  the  express  consent 
of  the  subscriber,  substituted  merchan¬ 
dise  for  that  ordered  by  the  subscriber. 

Note  :  The  Commission  is  aware  of  the 
fact  that  many  of  the  consumer  com¬ 
plaints  received  during  the  course  of  the 
pr(x;eeding  involve  allegations  of  errone¬ 
ous  or  unfair  billing  practices  of  a  type 
which  would  be  covered  by  its  proposed 
trade  regulation  rule  involving  billing 
practices  arising  out  of  the  administra¬ 
tion  of  customer  accounts  by  credit  card 
issuers  and  other  retail  establishments, 
which  proceeding  has  been  postponed  in¬ 
definitely  as  a  result  of  an<f  for  the  rea¬ 
sons  stated  in  the  Commission’s  an¬ 
nounce  dated  January  7,  1971.  In  view 
of  the  fact  that  the  problems  encountered 
by  users  of  the  negative  option  system 
of  merchandising  are  no  different  from 
those  contemplated  by  the  billing  prac¬ 
tices  proceeding  which  was  designed  to 
be  applicable  to  all  sellers  similarly  sit¬ 
uated.  the  Commission  has  not  seen  fit  to 
include  provisions  governing  such  prac¬ 
tices  in  this  part,  but  would  instead  vis¬ 
ualize  that  any  subsequent  rule  or  statute 
on  the  subject  would  be  equally  appli¬ 
cable  to  the  members  of  this  industry. 
In  the  meantime,  abuses  in  this  area  will 
be  dealt  with  on  a  case-by-case  basis. 

(c)  For  the  purposes  of  this  part : 

(1)  “Negative  option  plan”  refers  to  a 
contractual  plan  or  arrangement  under 
which  a  seller  periodically  sends  to  sub¬ 
scribers  an  announcement  which  iden¬ 
tifies  merchandise  (other  than  annual 
supplements  to  previously  acquired  mer¬ 
chandise)  it  proposes  to  send  to  sub¬ 
scribers  to  such  plan,  and  the  subscribers 
thereafter  receive  and  are  billed  for  the 
merchandise  Identified  in  each  such  an¬ 
nouncement,  unless  by  a  date  or  within 
a  time  specified  by  the  seller  with  respect 
to  each  such  announcement  the  sub¬ 
scribers,  in  conformity  with  the  provi- 
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slons  of  such  plan,  instruct  the  seller  not 
to  send  the  identified  merchandise. 

(2)  “Subscriber”  means  any  person 
who  has  agreed  to  receive  the  benefits 
of,  and  assume  the  obligations  entailed 
in,  membership  in  any  negative  option 
plan  and  whose  membership  in  such  neg¬ 
ative  option  plan  has  been  approved  and 
accepted  by  the  seller. 

(3)  “Contract-complete  subscriber”  re¬ 
fers  to  a  subscriber  who  has  purchased 
the  minimum  quantity  of  merchandise 
required  by  the  terms  of  membership  in 
a  negative  option  plan. 

(4)  “Promotional  material”  refers  to 
an  advertisement  containing  or  accom¬ 
panying  any  device  or  material  which  a 
prospective  subscriber  sends  to  the  seller 
to  request  acceptance  or  enrollment  in  a 
negative  option  plan. 

(5)  “Selection”  refers  to  the  merchan¬ 
dise  identified  by  a  seller  imder  any  nega¬ 
tive  option  plan  as  the  merchandise 
which  the  subscriber  will  receive  and  be 
billed  for,  imless  by  the  date,  or  within 
the  period  specified  by  the  seller,  the  sub- 
scri^r  Instructs  the  seller  not  to  send 
such  merchandise. 

(6)  "Announcement”  refers  to  any 
material  sent  by  a  seller  using  a  negative 
option  plan  in  which  the  selection  is  iden¬ 
tified  and  offered  to  subscribers. 

(7)  “Form”  refers  to  any  form  which 
the  subscriber  returns  to  the  seller  to 
instruct  the  seller  not  to  send  the  selec¬ 
tion. 

(8)  “Return  date”  refers  to  a  date 
specified  by  a  seller  using  a  negative  op¬ 
tion  plan  as  the  date  by  which  a  form 
must  be  received  by  the  seller  to  prevent 
shipment  of  the  selection. 

(9)  “Mailing  date”  refers  to  the  time 
specified  by  a  seUer  using  a  negative 
option  plan  as  the  time  by  or  within 
which  a  form  must  be  mailed  by  a  sub¬ 
scriber  to  prevent  shipment  of  the  selec¬ 
tion. 

(38  Stat.  717,  as  amended;  15  U.S.C.  41-58) 

Effective:  [To  be  announced.! 

Promulgated:  February  15, 1973. 

By  the  Commission. 

Charles  A.  Tobin, 
Secretary. 

Statement  of  Basis  and  Purpose 
CHAPTER  I — background 

A.  History  and  notice  of  hearing.  On 
May  13,  1970,  the  Commission  initiated  a 
rule-making  proceeding  relating  to  the 
use  of  negative  option  plans  by  sellers  in 
Commerce  (35  FR  7437).  Under 'these 
plans,  sellers  ship  and  bill  the  member 
subscribers  for  merchandise  imless  they 
have  affirmatively  instructed  them  not  to 
send  it.  The  proposed  rule  declared  it  an 
unfair  trade  practice  for  merchandisers 
“to  make  use  of  any  negative  option 
plan.”  Public  hearings  on  the  proposed 
rule  were  conducted  on  November  16-19, 
1970." 

All  interested  parties  requesting  per¬ 
mission  to  appear  and  voice  testimony 
concerning  the  proposed  rule  were  given 
the  opportunity  to  speak  at  the  hearings. 
The  555  page  stenographic  transcript  of 
the  hearings  has  been  made  a  part  of  the 
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public  record,  which  consists  of  approx- 
imately  5,000  pages. 

In  response  to  the  original  proposed 
rule,  two  trade  associations,  the  Associa¬ 
tion  of  American  Publishers,  Inc.,  and 
the  Recording  Industry  Association  of 
America,  Inc.,  submitted  to  the  Commis¬ 
sion  an  alternate  proposed  rule  which 
they  suggested  would  obviate  the  abuses 
cited  in  the  Commission’s  notice,  issued 
May  13,  1970,  without  taking  the  harsh’ 
step  of  prohibiting  the  use  of  negative 
option  plans."  This  proposed  alternate 
rule  was  formulated  by  the  associations’ 
members  who  employ  both  the  prenotifi¬ 
cation  negative  option  plan  and  the  neg¬ 
ative  option  plan  which  tenders  mer¬ 
chandise  to  subscribers. 

The  purpose  of  the  alternate  rule  was 
to  propose  a  regulation  which  discards 
the  concept  of  prohibiting  the  prenotifi¬ 
cation  negative  option  technique  of  mer¬ 
chandising  and  substitutes  in  lieu  thereof 
a  rule  which  regulates  the  practices  of 
merchandisers  utilizing  the  prenotifica¬ 
tion  negative  option  method  of  merchan¬ 
dising.  The  rationale  for  the  use  of  the 
alternate  rule  is  set  out  by  representa¬ 
tives  of  Recording  Industry  of  America: 

The  Commission’s  proposed  rule, 
which  prohibits  negative  option  plans, 
does  not  come  to  grips  with  the  various 
types  of  abuses  cited  in  points  1-8  of  its 
notice.  Even  if  there  were  no  negative 
option  plans,  most  of  the  types  of  abuses 
listed  in  points  1-8  could  continue  to 
occur,  just  as  they  now  arise  in  many 
other  kinds  of  mass  marketing. 

The  proposed  alternate  rule,  on  the 
other  hand,  is  designed  to  insure  that 
each  type  of  abuse  cited  in  point  1-8  of 
the  Commission’s  notice  is  eliminated.* 
After  thorough  analysis  of  the  public 
record,  the  Commission  concluded  that 
the  record  of  the  proceedings  would  not 
support  prohibition  of  the  prenotiflca- 
tion  negative  option  technique  of  mer¬ 
chandising.  Therefore  a  revised  rule, 
which  imposed  disclosure  and  procedural 
requirements  on  negative  option  sellers 
to  eliminate  certain  specified  abuses  was 
proposed.  The  revised  rule,  based  on  the 
concept  proposed'  by  the  trade  associ¬ 
ations,  incorporated  several  additional 
requirements. 

The  revised  proposed  rule  was  pub¬ 
lished  in  the  Federal  Register  on  Feb¬ 
ruary  8.  1972.*  Interested  parties  were 
invited  to  file  written  data,  views,  and 
arguments  concerning  the  new  proposed 
rule  on  or  before  April  10,  1972.  The  in¬ 
vitation  for  public  comment  was  also 
included  in  a  press  release  issued  by  the 
Commission  on  February  3,  1972. 

Comments  have  been  received  and  the 
record  of  the  proceedings  have  again 
been  closed.  The  public  record  of  the 
proceedings  now  contains  six  thousand 
six  hundred  and  thirty-two  (6,632)  pages 
of  documentation  in  addition  to  a  trans¬ 
cript  of  the  oral  hearings  consisting  of 
five  himdred  and  fifty- five  (555)  pages. 

Origin  Development  and  Extent  of 
Negative  Option  Marketing.  The  original 
negative  option  plan,  or  prenotification 
plan  as  it  is  more  familiarly  known  in 
the  mail-order  subscription  industry, 
was  devised  in  1927  by  Max  Sackheim 
and  Harry  Scherman,  two  of  the  original 


founders  of  Book-of-the-Month  Club, 
Inc.*  Book-of-the-Month  Club  began 
original  subscription  arrangement  sub¬ 
scription  club.  Under  the  terms  of  the 
original  subscription  arangement  sub¬ 
scribing  members  would  receive  one  book 
a  month,  selected  by  the  club  and  sent 
automatically  to  the  member,  at  a  price 
substantially  lower  than  the  prevailing 
retail  price.  The  subscriber  was  obli¬ 
gated  to  purchase  12  books  from  the  club 
but  retained  a  right  to  return  the 
monthly  book,  without  incurred  liability, 
if  dissatisfied  with  the  club’s  selection. 
The  club  also  agreed  to  bear  the  cost  of 
remailing.  After  operating  as  a  subscrip¬ 
tion  club  for  approximately  a  year, 
Scherman  and  Sackheim  foimd  that  the 
mailing  costs  incurring  by  the  return 
shipment  of  unwanted  books  from  sub¬ 
scribers  was  seriously  damaging  their 
business.*  To  eliminate  this  impediment, 
and  other  problems,  they  formulated  a 
prenotification  system  of  delivering  club 
selections  to  subscribers  which  sub¬ 
stantially  reduced  the  influx  of  returned 
books.*  That  system  of  mail-order  mar¬ 
keting  has  been  characterized  by  the 
Commission  as  a  negative  option  plan 
and  in  further  reference,  will  be  desig¬ 
nated  the  prenotification  negative  option 
plan. 

The  Sackheim  and  Scherman  market¬ 
ing  system  has  changed  little  from  its 
inception  almost  45  years  ago.  Prospec¬ 
tive  subscribers  are  solicited  through  ad¬ 
vertisements  in  newspapers,  magazines, 
and  selected  trade  journals.  These  ad¬ 
vertisements  induce  readers  to  join  the 
mail-order  club  by  promising  them  a 
free  bonus  if  they  agree  to  pmchase  a 
minimum  amount  of  merchandise  within 
a  given  period,  usually  1  year.  The  bonus 
given  new  members  is  usually  in  the  form 
of  extra  merchandise  at  below  cost  prices. 
In  joining  the  club  the  subscriber  agrees 
to  abide  by  the  provisions  of  the  pre¬ 
notification  negative  option  plan.  Under 
the  plan,  the  subscriber  receives  a  se¬ 
lection  card  (hereinafter  referred  to  as 
a  negative  option  card)  approximately 
once  a  month,  upon  which  is  described 
an  article  of  merchandise  chosen  by  the 
club  as  its  monthly  or  automatic  selec¬ 
tion.  Also  on  the  card  is  a  date  indicating 
to  the  member  that  this  card  must  be 
returned  to  the  club  operator  by  the 
noted  date  or  the  selection  will  be  sent 
automatically  with  a  resultant  billing. 
This  automatic  mailing  can  only  be 
stopped  by  the  member  returning  the 
card  to  the  club  operator,  although  in 
returning  the  card  a  member  may  desig¬ 
nate  that  instead  of  a  main  selection, 
he  would  like  an  alternative  selection 
described  in  an  announcement  accom¬ 
panying  the  negative  option  card.  A  sub¬ 
scriber  must  purchase  his  required  al¬ 
lotment  of  merchandise  before  he  can 
terminate  this  membership;  however, 
after  purchasing  the  required  amount,  it 
is  his  responsibility  to  notify  the  club 
that  he  wishes  to  terminate  his  member¬ 
ship,  since  the  club  will  continue  to  send 
him  the  negative  option  cards  until  a 
termination  request  is  received. 

Because  of  the  success  and  efficiency  of 
the  Book-of-the-Month’s  distribution 
system,  prenotification  negative  option 
plans  began  to  proliferate.  Sackheim 
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lists  no  less  than  130  “of  the  Month" 
clubs  after  the  Inception  of  the  plan. 
These  clubs  sold  an  Infinite  variety  of 
products,  including  fiowers,  wines,  Bibles, 
dogs,  dolls,  handkerchiefs,  and  dresses. 
Just  how  many  are  still  In  existence  is 
unknown,  but  we  do  know  that  at  the 
present  time  there  are  at  least  72  book 
clubs  •  and  four  major  record  clubs  utiliz¬ 
ing  this  means  of  distribution.”  And  we 
also  know  that  such  clubs  sell  mer¬ 
chandise  amounting  to  many  millions  of 
dollars  each  year.“  Total  membership 
figures  are  merely  estimates,  but  one 
reliable  source  indicated  that  perhaps  15 
million  persons  are  enrolled  in  such 
plans:  the  15  million  figiire  includes  all 
such  plans.  Including  most  prominently 
books  and  records.” 

It  has  been  estimated  that  the  book 
clubs  have  distributed  over  one  billion 
books.”  Doubleday  &  Co.,  Inc.,  altme 
operates  some  24  different  book  clubs  and 
programs  with  a  combined  membership 
well  in  excess  of  2  million  members  and 
their  13  advance  announcement  clubs 
(negative  option)  each  month  provide 
over  2  million  readers  with  a  wide  variety 
of  literature  Including  fiction  tind  nma- 
fiction,  classics,  cookbooks,  children’s 
books,  plays,  mystery  and  sciaice 
fiction.” 

The  Book-of-the-Month  Club  for  the 
last  several  years  has  had  about  1  mil¬ 
lion  members,  and  since  1926,  the  club 
has  enrolled  approximately  10  million 
and  has  distributed  more  than  225  mil¬ 
lion  books.”  In  fiscal  year  1970  the  Book 
of  the  Month  Club  distributed  more  than 
8  millicm  books.” 

Book  clubs  in  general  today  have 
achieved  a  size  in  terms  of  annu^  reve¬ 
nue  roughly  60-70  percent  of  that  of 
the  aitire  general  trade  bo<*  Industry 
(including  paperbacks  and  juveniles)  cff 
the  United  States.  Total  book  club  reve¬ 
nues  in  1970  may  reasonably  be  estimated 
to  be  in  the  neighborhood  of  270  million 
and  while  a  precise  niimber  of  active 
members  is  not  loiown,  a  roimd  figure  of 
10  million  is  probably  appropriate." 

ITie  1968  American  Bo^  Publishers’ 
CouiKil  Survey  listed  80  book  clubs. 
These  range  in  size  from  over  2  million 
members  to  general  interest  clubs  with 
as  few  as  5,000  members.”  Illustrative  of 
the  variety  in  size  and  subject  categories 
is  the  presence  of  many  small  clubs  deal¬ 
ing  in  specialized  fields  of  interest  with 
memberships  ranging  from  64,268  in  the 
Behavioral  Science  Book  Qub,  to  14,000 
members  in  the  Nurses  Book  Society,  to 
3,658  members  of  the  Catholic  Clergy 
Book  Club.” 

The  statistics  refiecting  the  growth  and 
size  of  record  clubs  are  equally  impres¬ 
sive.  Columbia  Record  Club  now  has  over 
1,500,000  members.  Since  its  formation  in 
1955  this  club  alone  has  shipped  in  ex¬ 
cess  of  250  milli<Ma  phonograph  records  to 
club  members.  It  has  been  estimated 
that  more  than  360  million  records  have 
been  shipped  to  all  record  club  members 
during  that  same  period.” 

The  four  record  clubs  (Capitol,  Coliun- 
bia,  RCA,  and  World)  accoimt  for  about 
6  percent  of  all  recordings  sold  in  the 
United  States.”  RCA  Records,  Inc.,  esti- 
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mates  that  since  the  incepti<m  of  record 
clubs  in  1955  approximately  4  million 
persons  are  relyln*  upon  the  services  of 
a  music  club  offering  negative  option 
plans.” 

B.  Reasons  for  the  hearing.  ’The  rea¬ 
sons  for  both  the  original  proposed  rule, 
which  would  have  prohibited  the  use  of 
negative  option  plans  and  the  revised 
proposed  rule,  which  regulates  the  op¬ 
eration  of  the  plans  were  set  out  in  public 
notice  published  in  the  Federal  Register 
on  May  13,  1970.  Both  rules  were  pro¬ 
posed  because  the  Commission  had  rea¬ 
son  to  believe  that  sellers  who  use 
negative  option  plans  have: 

“(1)  Failed  to  disclose  clearly  and 
conspicuously  in  all  advertising  and  sales 
promotional  material  directed  to  pros¬ 
pective  subscribers  complete  details  as  to 
the  operation  of  any  negative  edition  plan 
used,  which  constitutes  a  failure  to  dis¬ 
close  material  facts  to  prospective 
subscribers; 

“(2)  Denied  subscribers  sufficient 
time  in  which  to  respond  to  the  negative 
option  cards  sent  in  accordance  with  the 
operation  of  negative  option  plans 
thereby  depriving  subscribers  of  the  op¬ 
portunity  to  make  an  informed  decision; 

“(3)  Failed  to  deliver  or  have  delayed 
the  delivery  of  merchandise  due  sub¬ 
scribers  as  part  of  introductory  offers  or 
as  bonus  merchandise; 

“  (4)  Delivered  unordered  merchandise 
in  the  place  of  merchandise  specifically 
ordered  by  subscribers  without  the  prior 
consent  of  subscribers; 

“(5)  Failed  to  terminate  membership 
in  such  plans  immediately  after  receipt 
of  proper  cancellation  notices  from  sub¬ 
scribers  and  have  continued  to  send  mer¬ 
chandise  to  such  subscribers  for  several 
months  thereafter; 

“(6)  Engaged  in  the  aforementicxied 
acts  or  practices  and  as  a  result,  caused 
subscribers  to  be  billed  and  dunned  for 
merchandise  which  has  not  been  ordered, 
for  merchandise  which  has  never  been 
received,  for  merchandise  which  has  al¬ 
ready  been  paid  for  in  fall,  and  for  mer¬ 
chandise  which  has  been  returned 
pursuant  to  the  terms  of  the  member¬ 
ship  agreement; 

“(7)  Failed  to  provide  any  meaning¬ 
ful  service  or  response  to  subscribers  who 
have  expressed  legitimate  complaints 
and  have  often  answered  such  com¬ 
plaints  with  a  dun  letter; 

“(8)  Administered  and  operated  such 
plans  so  that  the  acts  and  practices  de¬ 
scribed  above  commonly  occur  and  so 
that  the  burden  and  expense  of  correct¬ 
ing  the  “errors”  caused  by  such  acts  and 
practices  is  always  unjustly  placed  on 
the  subscriber; 

“(9)  Constructed  and  operated  a  mer¬ 
chandising  technique  which  is  inher¬ 
ently  unfair  in  that  it  relies,  in 
substantial  part,  on  exploitation  of  sub¬ 
scribers’  natural  preoccupations  with  or 
diversions  to  more  important  or  pressing 
personal  affairs,  and  on  traits  of  human 
character  such  as  procrastination  or 
forgetfulness  in  order  to  impose  liability 
upon  subscribers  for  merchandise  which 
subscribers  may  not  want  and  have  taken 
no  affirmative  steps  to  obtain; 


“(10)  Constructed  and  operated  a 
merchandising  technique  which  is  inher¬ 
ently  unfair  in  that  it  permits  sellers  to 
take  advantage  of  the  factors  described 
in  paragraph  (9)  above,  the  imcertain- 
ties  of  postal  service,  computer  “errors” 
of  the  seller’s  own  doing,  and  central¬ 
ized  methods  of  credit  administration 
and  debt  collection  (including  recourse 
to  the  various  deceptive  and  harassing 
tactics  set  out  in  paragraph  6  above) 
to  extract  payments  from  subscribers 
on  whom  financial  liability  has  been  un¬ 
fairly  imposed ; 

“(11)  Diverted  to  themselves  business 
which  might,  and  probably  would,  other¬ 
wise  go  to  competitors  who  do  not  use 
such  plans,  thereby  causing  injury  to 
competition.  These  acts  and  practices 
constitute  an  unfair  method  of  competi¬ 
tion  in  commerce  and  unfair  and  de¬ 
ceptive  acts  or  practices  in  commerce,  in 
violation  of  section  5  of  the  Federal 
Trade  Commission  Act.” 

C.  Statement  of  the  revised  proposed 
rule.  Accordingly,  at  the  conclusiixi  of 
the  first  proce^ings,  the  Commission 
proposed  the  revised  rule,  the  major  pro¬ 
visions  of  which  require  that: 

(1)  The  material  terms  of  the  plan 
shall  be  clearly  and  conspicuously  dis¬ 
closed  in  all  promotional  material; 

(2)  The  subscriber  be  given  a  mini¬ 
mum  of  10  days  in  which  to  instruct  the 
seller  not  to  mail  the  selection; 

(3)  The  seller  gdve  full  credit  and  also 
guarantee  postage  for  merchandise  re¬ 
turned  by  subscribers  who  were  not  obli¬ 
gated  to  receive  it. 

More  specifically,  the  revised  proposed 
rule  required  that  a  seller  using  a  nega¬ 
tive  option  plan  must  clearly  disclose  in 
promotional  material: 

That  aspect  of  the  plan  requiring  the 
subscriber  to  notify  the  seller,  in  the 
manner  provided  for  by  the  seller,  if  he 
does  not  wish  to  purchase  the  selection; 

Any  obligati<»i  assiuned  by  the  sub¬ 
scriber  to  pmehase  a  minimum  quantity 
of  merchandise; 

The  right  of  a  contract-complete  sub¬ 
scriber  to  cancel  his  membership  at  any 
time; 

Whether  billing  charges  will  include 
an  amoimt  for  postage  and  handling; 

That  the  subscriber  will  be  given  at 
least  10  days  in  which  to  return  any 
form,  cemtained  in  or  accompanying  an 
annoimcement  identifying  the  selection, 
to  the  seller.  ’That  the  seller  will  credit 
the  return  of  any  selection  sent  to  a  sub¬ 
scriber,  and  guarantee  to  the  postal  serv¬ 
ice  or  the  subscriber  postage  to  return 
the  selection  to  the  seller  when  the  an¬ 
nouncement  and  form  are  not  received 
by  the  subscriber  in  time  to  give  him  at 
least  10  days  in  which  to  mail  his  form 
to  the  seller.  ’The  frequency  with  which 
the  annoimcements  and  forms  will  be 
sent  to  the  subscriber,  and  the  maximum 
number  which  will  be  sent  to  him  dur¬ 
ing  a  12-month  period. 

Fmther,  before  sending  any  selection, 
the  seller  must  mail  to  its  subscribers; 

An  announcement  identifying  the  se¬ 
lection; 

A  form,  contained  in  or  accompanying 
the  annoimcement,  clearly  disclosing  that 
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the  subscriber  will  receive  the  selection 
identified  unless  he  Instructs  the  seller 
that  he  does  not  want  it,  informing  the 
subscriber  how  to  give  this  instruction 
on  the  form,  and  specifying  either  the 
return  date  (the  date  by  which  the  seller 
must  receive  the  form  to  prevent  ship¬ 
ment)  or  the  mailing  date  (the  date  by 
which  the  subscriber  must  mail  the  form 
to  prevent  shipment) . 

The  seller  must  mail  the  announce¬ 
ment  and  form  either  at  least  20  days 
before  the  return  date  or  at  least  15  days 
before  the  mailing  date,  or  provide  a 
mailing  date  at  least  10  days  after  re¬ 
ceipt  by  the  subscriber.  Whichever  sys¬ 
tem  the  seller  chooses  for  mailing  the 
annoimcement  and  form,  he  must  give 
the  subscriber  at  least  10  days  in  which 
to  mail  his  form. 

The  revised  proposed  rule  also  provided 
that  it  is  imlawful  for  a  seller  to  refuse 
to  give  a  subscriber  full  credit  for  a  re¬ 
turned  selectlim,  and  to  guarantee  to  the 
postal  service  or  the  subscriber  postage 
adequate  to  return  it,  when: 

The  selection,  is  sent  to  a  subscriber 
whose  form  indicating  that  he  does  not 
want  to  receive  it  was  received  by  the 
seller  by  the  return  date  or  was  mailed 
by  the  subscriber  by  the  mailing  date; 

The  form  is  received  by  the  seller  after 
the  return  date,  but  has  been  mailed  by 
the  subscriber  and  postmarked  at  least  3 
days  before  the  return  date; 

Before  the  date  the  selection  was 
shipped,  the  seller  has  received  from  a 
contract-complete  subscriber,  a  written 
notice  of  cancellation  of  membership 
adequately  identifying  the  subscriber. 
However,  this  provision  applies  only  to 
the  first  selection  to  a  canceling  con¬ 
tract-complete  subscriber  after  the  sell¬ 
er  has  received  written  notice  of  cancel¬ 
lation.  All  subsequent  selection  shipments 
are  deemed  to  be  imordered  merchandise 
and  the  recipient  legally  has  the  right  to 
do  whatever  he  wants  with  them; 

The  annoimcement  and  form  are  not 
received  by  the  subscriber  in  time  to  give 
him  at  least  10  days  in  which  to  mail  his 
form. 

Further  provisions  in  the  revised  rule 
make  it  illegal  for  the  seller  to: 

Pail  to  notify  a  subscriber  known  by 
the  seller  to  be  within  any  of  the  above 
four  circumstances  that  he  may  elect  to 
return  the  selection  with  return  postage 
guaranteed  and  receive  a  credit  to  his 
account. 

Refuse  to  deliver  within  4  weeks  after 
receiving  an  order,  merchandise  due  sub¬ 
scribers  as  Introductory  and  bonus  mer¬ 
chandise,  unless  the  seller  is  unable  to 
deliver  the  merchandise  originally  offered 
due  to  unanticipated  circumstances  be¬ 
yond  the  seller’s  control  and  promptly 
makes  a  reasonably  equivalent  alterna¬ 
tive  offer.  However  where  the  subscriber 
refused  to  accept  alternatively  offered 
introductory  merchandise  but  instead 
insists  upon  terminating  his  membership 
because  his  originally  requested  intro¬ 
ductory  merchandise  or  any  portion  of 
it  was  not  supplied,  the  seller  must  com¬ 
ply  with  the  sutecriber’s  request  for 

See  footnotes  at  end  of  document. 


RULES  AND  REGULATIONS 

cancellation  of  membership,  provided  he 
returns  to  the  seller  any  introductory 
merchandise  which  already  may  have 
been  sent  him. 

Pail  to  terminate  promptly  the  mem¬ 
bership  of  a  properly  identified  contract- 
complete  subscriber  upon  his  written 
request. 

Ship,  without  the  subscriber’s  express 
consent,  substituted  merchandise  for 
that  ordered  by  him. 

The  Commission  said  it  recognizes 
that  an  industry  dependent  upon  mil¬ 
lions  of  mail  transactions  each  month 
cannot  completely  avoid  errors.  Accord¬ 
ingly,  random,  sporadic,  isolated  noncon¬ 
formance  with  these  regulations  shall 
not  constitute  a  violation  if  the  seller’s 
procedures,  manpower,  and  facilities  are 
adequate  to  ensure  that  the  occurrence 
of  such  errors  Is  minimized  and  they  are 
corrected  promptly  upon  their  discovery, 
or  if  such  nonconformance  is  the  result 
of  circumstances  beyond  the  seller’s 
control. 

CHAPTER  n.  THE  NEED  FOR  A  NEGATIVE 
OPTION  REGULATORY  RULE 

A.  The  public  record  of  these  proceed¬ 
ings  support  the  aforesaid  “reasons  to 
believe",  and  therefore,  remedial  action 
by  the  Commission.  As  stated  previously, 
the  Commission  has  concluded  that  the 
record  of  these  proceedings  fails  to  dem¬ 
onstrate  that  the  negative  option  system 
is  so  oppressive  to  consumers  and  so 
lacking  in  redeeming  virtues  as  to  jus¬ 
tify  a  total  ban.  However,  the  evidence 
in  the  record  of  these  proceedings  does 
indicate  that  a  majority  of  the  findings 
by  the  Commission  set  forth  as  “reasons 
to  believe’’  in  the  public  notice  of  the 
trade  regulation  rule  proceedings  can  be 
substantiated  and,  therefore,  that  reme¬ 
dial  action  by  the  Commission  is  war¬ 
ranted. 

The  following  “reasons  to  believe” 
were  found  to  be  supported  by  trie  rec¬ 
ord:  Nos.  1,  2,  4,  5,  6,  7,  ant  8.  Nos.  3  and 

9  were  not  supported  by  the  record;  No. 

10  was  supported  in  part  and  No.  11  is 
supported  in  theory,  based  on  logical 
conclusions  drawn  from  other  supported 
allegations. 

Evidence  developed  in  these  proceed¬ 
ings  is  summarize  in  the  paragraphs 
which  follow,  as  applicable  to  each  of 
the  allegations. 

(1)  Failed  to  disclose  clearly  and  con¬ 
spicuously  in  all  advertising  and  sales 
promotional  material  directed  to  pro¬ 
spective  subscribers  completed  details  as 
to  the  operation  of  any  negative  option 
used,  which  constitutes  a  failure  to  dis¬ 
close  material  facts  to  prospective  sub¬ 
scribers.  In  written  submission  to  the 
Commission  in  this  proceeding,  both 
Doubleday  and  Book-of-the-Month  Club 
asserted  their  advertising  sufficiently 
described  the  operations  of  the  plan  to 
prospective  customers.”  However,  when 
queried  as  to  past  advertising  at  the 
hearings,  Mr.  Warren  Lynch,  Book-of- 
the-Month  Club’s  representative,  admit¬ 
ted  that  his  firm  had  not  previously  dis¬ 
closed  the  operations  of  the  plan  until 
after  issuance  of  the  notice:  ** 

Mr.  Dixon:  “Is  It  the  position  of  your 
club  that  its  own  advertising  has  always 
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made  a  clear  (and)  conspicuous  disclo¬ 
sure  of  the  details?” 

Mr.  Warren  Lynch:  “No  sir,  it  is  not. 
Only  this  summer  have  we  described  in 
our  advertising  precisely  how  the  ‘nega¬ 
tive  option’  system  worte.  But  the  reason 
for  that  is  that  we  have  assumed — and 
I  think  with  excellent  evidence — that  our 
own  members  understood  the  ‘negative 
option’  plan  •  *  *.  But  because  of  the 
publicity  attached  to  the  Commission’s 
annoimcements,  we  decided  that  we  had 
to  be  above  suspicion,  like  Caesar’s  wife. 
So  we  have  now  and  have  continued  to 
put  in  all  of  our  advertising,  whether 
publication  advertising  or  direct  mail,  a 
very  clear  description  of  the  'negative 
option’  plan.” 

The  public  record  in  this  proceeding 
contains  approximately  37  consumer 
complaints  alleging  that  clubs  failed  to 
describe  adequately  the  operations  of  the 
plans”  or  appear  to  describe  a  problem 
which  may  have  arisen  because  of  inade¬ 
quate  disclosure.”  Although  the  number 
of  complaints  is  certainly  smaller  than 
those  inade  in  regard  to  other  facets  of 
the  allegations,  such  complaints  provide 
sufficient  evidence  to  indicate  that  some 
people  have  been  deluded  as  to  the  opera¬ 
tions  of  clubs. 

The  record  of  the  proceedings  contains 
several  letters  sp>ecifically  complaining 
about  the  lack  of  adequate  or  full  disclo¬ 
sure  of  the  operating  features  of  the 
clubs,  such  as  tJie  basic  requirement  that 
the  subscriber  must  return  a  card  to 
avoid  shipment  of  merchandise.” 

The  record  demonstrates  that  market¬ 
ers  of  prenotification  negative  option 
plans  have  failed  to  disclose  adequately 
the  provisions  of  such  plans  to  the  detri¬ 
ment  of  their  subscribers. 

(2)  Denied  subscribers  sufficient  time 
in  which  to  respond  to  the  negative  op¬ 
tion  cards  sent  in  accordance  with  the 
operation  of  negative  option  plans  there¬ 
by  depriving  subscribers  of  the  oppor¬ 
tunity  to  make  an  informed  decision. 
Consumer  complaints  on  the  public  rec¬ 
ord  repeatedly  allege  that  subscribers 
were  not  afforded  sufficient  time  to  re¬ 
spond  to  negative  option  cards,  that  they 
received  a  card  late  or  not  at  all  in  a 
specific  instance,  or  that  clubs  should 
provide  more  time.  There  are  approxi¬ 
mately  95  separate  letters  in  the  record 
alleging  one  of  these  grievances.” 

In  writing  to  the  Capitol  Record  Club 
to  complain  about  late  receipt  of  nega¬ 
tive  option  cards,  one  subscriber  wrote: 

“What  you  consider  an  occasional  and 
unexplainable  delay  in  the  ‘mails’  result¬ 
ing  in  the  reception  of  the  notice  to  close 
to  the  printed  date  [return  datel  has  not 
occurred  in  my  case.  As  I  stated  in  my 
earlier  letters,  the  notices,  without  fail 
during  my  almost  5  months  of  mem¬ 
bership,  have  not  been  only  close  to  the 
return  date  but  have  been  received  as 
much  as  two  weeks  late.”  ” 

Another  subscriber  also  complained 
that: 

“For  the  last  7  months,  Columbia’s 
Record  announcements  have  arrived 
after  the  date  by  which  they  should  have 
been  returned.  Records  which  I  did  not 
order  have,  therefore,  arrived.  I  have 
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faithfully  returned  them,  but  have  been 
annoyed  by  dunning  letters  wondering 
where  the  payment  was.”  (The  letter 
then  goes  on  to  explain  that  she  has  re¬ 
peatedly  tried  to  terminate  her  member¬ 
ship  but  to  no  avail.)  ** 

The  record  demonstrates  that  failure 
to  provide  a  subscriber  with  sufficient 
time  in  which  to  return  the  negative  <»>- 
tion  card  invariably  results  in  his  receipt 
of  the  club’s  mwithly  selection.  Receipts 
of  such  merchandise  evokes  different  re¬ 
actions  from  subscribers:  Some  will 
mark  the  packages  “refused”  and  hand 
them  back  to  the  postman  for  redelivery 
to  the  shipper;  ”  others  will  tinknowingly 
open  the  packages  to  peruse  their  con¬ 
tents,  and  then  later  discover  that  in 
order  to  return  the  unwanted  goods,  they 
must  remail  at  their  own  expense ;  ”  still 
others  accept  the  packages  and  be¬ 
grudgingly  pay  for  the  merchandise  be¬ 
cause  they  are  under  the  impression  that 
they  are  obligated  by  the  membership 
agreement  to  pay  for  it,  or  to  finally  re¬ 
solve  the  continuing  billings.*  There  are 
even  indications  in  the  record  to  substan¬ 
tiate  a  finding  that  some  p>eople  may  pay 
for  the  goods  because  they  decline  to  go 
to  the  time  and  expense  of  repackaging 
and  mailing  the  goods  back  to  the  ship¬ 
per.**  In  many  cases,  it  is  evident  that  if 
the  subscriber  receives  merchandise  as  a 
result  of  late  delivery  of  a  negative  op¬ 
tion  card,  he  incurs  the  burden  of  cor¬ 
recting  or  paying  for  someone  else’s 
mistake.* 

Parties  participating  in  this  proceeding 
deny  any  intentional  manipulation  of 
their  mailing  procedures  to  the  detri¬ 
ment  of  the  subscriber."  However,  some 
do  recognize,  and  admit,  that  defects  in 
the  postal  system  occasionally  result  in 
late  receipt  of  the  cards.*'  For  exanmle, 
CBS  Direct  Marketing  Services,  operator 
of  the  Columbia  Record  dub,  conceded 
that  a  survey  conducted  by  them  in  1969 
disclosed  that  a  significant  number  of 
their  subscribers  received  at  least  one 
record  in  the  past  as  a  result  of  mail 
delays  with  the  negative  option  cards. 
This  survey  also  disclosed  that  late  de¬ 
liveries  of  cards  have  been  extremely 
recurrent  in  various  large  metropolitan 
areas  including  Los  Angeles,  Detroit, 
Pittsburgh,  Indianapolis,  and  the  New 
York-Newark  area." 

Some  companies"  forcefully  argued 
that  their  ability  to  afford  subscribers 
sufficient  time  to  make  decisions  and  to 
return  the  cards  is  directly  related  to 
their  ability  to  keep  up  with  postal  de¬ 
lays  which,  they  note,  are  occurring  with 
increasing  rapidity. 

The  record  demonstrates  that  a  suffi¬ 
cient  number  of  subscribers  have  en¬ 
countered  difficulties  in  this  area  to  sub¬ 
stantiate  the  Commission’s  belief  that 
subscribers  are  not  given  adequate  time 
to  respond  to  the  negative  option  cards 
supplied  by  the  merchandiser. 

(3)  Failed  to  deliver  or  have  delayed 
the  delivery  of  merchandise  as  part  of 
introductory  offers  or  as  bonus  merchan¬ 
dise.  ’The  public  record  contains  approxi¬ 
mately  23  letters  pertaining  to  this  type 
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of  practice,  mainly  directed  at  two  record 
clubs.**  In  addition,  the  practice  of  de¬ 
laying  or  failing  to  ship  bonus  merchan¬ 
dise  was  highlighted  briefly  by  only  one 
consumer  advocate.  The  statement  was 
in  the  form  of  a  one  sentence  allegation 
and  was  not  further  elaborated  upon.** 

The  record  fails  to  demonstrate  that 
the  above  practice  is  being  conducted  on 
an  industrywide  basis  by  negative  option 
merchandisers. 

(4)  Delivered  unordered  merchandise 
in  the  place  of  merchandise  specifically 
ordered  by  subscribers  without  prior  con¬ 
sent  of  subscribers.  In  varying  degrees, 
several  large  book  and  record  clubs  in¬ 
volved  in  this  proceeding  concede  that 
mistakes  in  shipping  sometimes  result  in 
the  shipment  of  substituted  merchan¬ 
dise.**  However,  in  their  own  defwise, 
some  proclaim  that  such  mistakes  are 
lexically  predictable,  since  they  are  con¬ 
tinually  processing  order  cards  and  mail¬ 
ing  diverse  shipments  in  such  phenom¬ 
enal  numbers  that  mistakes  are  bound 
to  occur.**  One  club,  Book-of-the-Month, 
also  ascribed  to  the  theory  that  some 
mistaken  substitutions  were  caused  by 
subscribers  who  “mistakenly  fill  in  the 
space  provided  on  the  negative  option 
form  to  request  books  in  addition  to  the 
selection,  when  they  really  Intend  to  fill 
in  the  space  requesting  a  book  instead 
of  the  selection.”  ** 

One  of  the  largest  negative  option 
marketers.  Doubleday  and  Co.,  Inc.,  ad¬ 
mitted,  “In  past  years,  Doubleday  fol¬ 
lowed  a  practice  similar  to  the  one 
described  by  the  Commission.  This  prac¬ 
tice  was  called  ‘book  substitution’  and 
generally  involved  only  minor  substitu¬ 
tion  of  titles  as  near  as  possible  to  the 
selection  which  the  member  anticipated 
receiving.  This  practice  was  resorted  to 
only  when  an  imderstock  situation  im- 
expectedly  materialized  on  the  theory 
that  the  member  would  rather  receive 
the  substituted  title  than  no  book  at  all, 
or  than  wait  an  exceptionally  long  time 
for  the  book  to  become  available.  Mem¬ 
bers  were  always  told  of  the  substitution 
and  given  the  option  to  return  the  title 
if  they  did  not  want  it.  Doubleday  has 
voluntarily  discontinued  this  practice.”  “ 

Another  club,  the  Flower-of-the- 
Month  Club,  also  conceded  that  they 
shipped  substituted  merchandise  to  sub¬ 
scribers  but  claimed  that  such  substitu¬ 
tions  were  authorized  under  5  34.3  of  the 
Trade  Practice  Rules  of  the  Nursery  In¬ 
dustry  (16  CFR  34.3)  .■•« 

Oral  testimony  elicited  at  the  hearings 
from  consumer  advocates  did  not  suffi¬ 
ciently  expoimd  upon  this  portion  of  the 
notice.  Only  Mrs.  Doris  Behre,  represent¬ 
ing  the  Virginia  Citizens’  Consumer 
Council,  mentions  that:  “Unordered  or 
nonconforming  merchandise  is  fre¬ 
quently  received  by  this  subscribers.”** 
This  statement  was  not  expanded  upon 
either  in  her  oral  testimony  or  in  her 
later  answers  to  questions  submitted  by 
the  hearing  officer. 

Consumer  letters  in  the  record  decry¬ 
ing  substitution  of  merchandise  are  not 
as  voluminous  as  some  other  com¬ 
plaints;  “  however,  they  do  indicate  that 
there  is  a  definite  problem  in  this  area 
which  needs  to  be  rectified. 


The  record  will  support  a  conclusion 
that  operators  of  prenotification  nega¬ 
tive  option  plans  have  delivered  un¬ 
ordered  or  substituted  merchandise  in 
the  place  of  merchandise  specifically 
ordered  by  subscribers,  without  their 
prior  consent. 

(5)  Failed  to  terminate  membership  in 
such  plans  immediately  after  receipt  of 
proper  cancellation  notices  from  sub¬ 
scribers  and  have  continued  to  send  mer¬ 
chandise  to  such  subscribers  for  several 
months  thereafter.  Substantiation  of  the 
Commission’s  allegation  is  clouded  by 
the  fact  that  the  Commission  has  alleged 
that  negative  option  clubs  have  failed  to 
terminate  memberships  after  receipt  of 
proper  cancellation  notices.  The  con¬ 
fusion  lies  in  the  determination  of  what 
constitutes  proper  notice.  Although  the 
record  abounds  with  complaints  con¬ 
cerning  cancellations,  a  substantial 
number  of  these  complaints  are  from 
subscribers  who  have  for  one  reason  or 
another  failed  to  fulfill  completely  their 
initial  contract  commitment,  but  who 
are  nonetheless  requesting  termination 
of  their  memberships.  In  spite  of  the 
question  as  to  what  constitutes  proper 
notice,  there  is  sufficient  evidence  to  cwi- 
clude  that  the  negative  option  market¬ 
ers  have  been  engaging  in  the  practice 
mentioned  in  the  allegation  on  an  in¬ 
dustrywide  basis. 

Of  the  approximately  94  lettere  in  the 
record  relating  to  this  allegation.  26  in¬ 
dicated  that  the  complaining  subscribers 
alleged  that  they  had  fulfilled  their  con¬ 
tractual  commitment,  had  sought  termi¬ 
nation,  and  yet  had  still  received 
merchandise  and  negative  option  cards 
after  requesting  cancellation."  Another 
60  letters  indicated  that  complainants 
had  attempted  to  cancel  memberships 
for  various  legitimate  reasons.  Including 
violations  of  the  first  four  allegations  in 
the  Commission’s  Notice,  and  had  still 
been  sent  merchandise  pursuant  to  their 
failure  to  retxum  the  negative  option 
cards  continually  being  sent  them.  Not 
all  of  these  were  clear  as  to  whether  they 
claimed  that  they  had  fulfilled  their 
agreements  to  purchase  the  minimum 
amount  of  boolu  or  records."  The  re¬ 
maining  eight  complaints  dealt  with  per¬ 
sons  who  had  been  placed  upcm  a  club’s 
membership  rolls,  without  their  consent 
or  knowledge,  and  who  encountered  a 
great  deal  of  difficulty  extricating  them¬ 
selves  from  the  club’s  membership  rolls.®i 

As  a  general  rule,  prenotification  nega¬ 
tive  option  marketers  handle  cancellation 
notices  in  the  same  manner.  Rrst,  the 
cancellation  request  is  fed  into  a  com¬ 
puter  system  to  ascertain  whether  the 
cancellee  has  fulfilled  his  contractual 
commitment.  If  he  has,  the  computer 
marks  his  account  terminated  and  di¬ 
rects  that  no  more  correspondence  be 
'sent  to  the  cancellee.  If  the  contractual 
commitment  has  not  been  fulfilled,  the 
computer  places  the  cancellee’s  account 
on  “hold”  subject  to  termination.  An 
accounting  is  then  made  to  determine  the 
cancellee’s  deficiency  which  must  be 
absolved  before  cancellation  will  be 
granted.  When  this  is  determined,  the 
computer  automatically  instructs  an¬ 
other  machine  to  print  out  a  form  letter 
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to  the  cancellee  indicating  the  total 
dollar  amount  or  number  ol  items  he 
must  remit  or  order  before  termination 
is  granted.  Supposedly,  the  computer  also 
instructs  the  shipping  department  to  re- 
fr^  from  sencUng  the  next  scheduled 
negative  option  card  or  selection  to  the 
potential  cancellee.  Thereafter,  when  this 
suspended  automatic  cycle  elapses,  the 
marketer  reinstates  his  scheduled  mail¬ 
ings  of  negative  option  cards.  As  soon  as 
the  required  purchases  have  been  made, 
the  account  is  canceled.  However,  if  the 
cancellee  refuses  to  purchase  further  se¬ 
lections,  the  marketer  may  do  one  of 
two  things:  Either  cancel  mailings  and 
close  the  account,  or  cancel  mailings 
and  initiate  the  mailing  of  a  series  of 
collection  letters  demanding  payment 
for  the  unremitted  balance  due.  If  no 
response  is  received  from  the  cancellee 
by  the  marketer  who  sends  a  series  of 
collection  letters,  the  marketer  may  then 
transfer  the  accoimt  to  a  bona  fide  col¬ 
lection  agency  for  further  action.®* 

In  the  case  of  termination  requests 
where  the  cancellee  has  fully  completed 
his  contract  commitment,  some  cli^s  al¬ 
lege  they  make  every  attempt  to  see  that 
the  cancellee’s  request  is  honored  quickly 
and  efficiently,  without  further  ship¬ 
ments  of  merchandise.®®  However,  as  a 
practical  matter,  one  conceded,  “In  all 
candor,  it  may  well  be  a  practical  impos¬ 
sibility  to  totally  eliminate  this  problem 
due,  in  large  measure,  to  the  fact  that 
some  cancellati(ms  will  always  be  in 
transit  from  members  at  the  time  a  ship¬ 
ment  of  books  is  in  process.”  ®« 

As  to  subscribers  attempting  to  cancel 
because  of  a  legitimate  dispute  with  the 
marketer  relating  to  various  problems, 
including  dlsclosiu-e  and  billing  prob¬ 
lems,  etc.,  marketers  or  clubs  react  to 
such  importuning  letters  with  varying 
degrees  of  sympathy.  Some  marketers 
a];H>earlng  at  this  proceeding  asserted 
that  they  will  terminate  a  membership 
upon  request  if  the  dispute  is  valid  and/ 
or  if  the  subscriber  indicates  that  no 
restitution  will  ever  amend  his  request 
for  withdrawal.®® 

Although  there  is  a  dispute  as  to 
whether  marketers  are  unfairly  sending 
cards  and  merchandise  to  canceling  sub¬ 
scribers  who  have  not  fulfilled  their  con¬ 
tractual  obligation  due  to  a  legitimate 
grievance,  this  evidence  Illuminates  a 
much  more  important  issue:  Marketers 
are  failing  to  provide  meaningful  service 
which  will  alleviate  or  ameliorate  sub¬ 
scriber  grievances,  and  as  a  result  of 
such  failure,  svd>scribers  attempt  to  can¬ 
cel  their  memberships.  The  cancellation 
issue  is  therefore  closely  interwoven  with 
the  Commission’s  allegations  6  and  7; 
and  should  be  viewed  as  a  part  thereof. 

In  conclusion,  with  respect  to  allega¬ 
tion  5,  there  is  sufficient  evidence  to  con¬ 
clude  that  prenotification  negative  op¬ 
tion  marketers  have  failed  to  honor 
proper  cancellation  notices  from  con¬ 
tract-complete  subscribers  and  continued 
to  send  them  merchandise. 

(6)  Engaged  in  the  aforementioned 
acts  or  practices  and  as  a  result,  caused 
subscribers  to  be  billed  and  dunned: 

See  footnotes  at  end  of  document. 


(a)  For  merchandise  which  has  not 
been  ordered, 

(b)  For  merchandise  which  has  never 
been  received, 

(c)  For  merchandise  which  has 
already  been  paid  for  in  full, 

(d)  And  for  merchandise  which  has 
been  returned  pursuant  to  the  terms  of 
the  membership  agreement; 

(Separation  of  provisions  is  for  pur¬ 
poses  of  identification) ;  these  provisions 
are  discussed  in  connection  with  allega¬ 
tion  7,  which  follows. 

(7)  Failed  to  provide  any  meaningful 
service  or  response  to  subscribers  who 
have  expressed  legitimate  complaints 
and  have  often  answered  such  com¬ 
plaints  with  a  dun  letter.  For  purposes 
of  this  statement,  discussion  of  the  evi¬ 
dentiary  basis  of  allegations  6  and  7 
have  been  combined,  since  an  analysis 
of  the  record  shows  that  in  a  majority 
of  instances,  negative  option  marketers’ 
failure  to  respond  to  consumer  com¬ 
plaints  almost  Invariably  arises  in  con¬ 
nection  with  disputes  as  to  billing 
practices. 

Consumer  complaints  concerning  bill¬ 
ing  and  dunning  problems,  and  the 
failure  of  marketers  to  respond  to  such 
complaints,  comprise  the  largest  segment 
of  consumer  correspondence  in  the  pub¬ 
lic  record.  This  correspondence  reveals 
that  where  subscribers  receive  unwanted 
merchandise  as  a  result  of  practices 
enumerated  in  allegations  1  through  5, 
or  for  some  other  reason,  receipt  of  the 
merchandise  may  be  only  the  first  step 
in  a  long  and  complicated  process  of 
having  the  prenotification  negative  op¬ 
tion  marketer  adjust  the  subscriber’s  ac- 
coimt  in  order  to  refiect  a  billing  mistake. 
’This  also  holds  true  for  causes  where 
the  billing  is  for  merchandise  which  was 
not  received,  already  paid  for  or  re¬ 
turned.  The  harassment  begins  when  the 
subscriber  writes  to  the  seller  requesting 
an  adjustment  to  refiect  the  defect  in 
his  account.  It  is  only  then  that  he 
realizes  that  he  is  up  against  a  computer 
which  responds  only  to  the  voice  of  its 
programer.  Consumers  complain  of  bill¬ 
ings  in  general,**  and  of  billings  plus 
threats  to  credit  rating,  fear  of  threats 
to  their  credit  ratings  and  actual  collec¬ 
tion  efforts  by  credit  collection  agencies 
on  behalf  of  prenotification  negative  op¬ 
tion  merchandisers.” 

Typical  consumer  complaints  set  out 
in  detail  in  the  footnote,”  refiect  for  the 
most  part  the  fnistration  of  endless  at¬ 
tempts  to  communicate  with  computers, 
of  total  lack  of  seller’s  response  to  com¬ 
plaints  and  of  harassing  collection 
techniques  for  as  long  as  3  years  follow¬ 
ing  attempted  cancellation. 

In  defending  against  allegation  6,  sev¬ 
eral  clubs  participating  in  this  proceed¬ 
ing  adduced  that  such  problems  stem 
from  normal  business  imcertainties  and 
not  from  the  use  of  negative  options.  ** 
Among  the  business  uncertainties  cited, 
were  human  errors  caused  by  ccmsumers 
impr(^rly  filling  out  alternate  selec¬ 
tions  cm  the  return  cards,**  crossing  of 
communications  in  the  mails,”  and  pos¬ 
sible  failures  in  the  postal  service.**  Fur¬ 
thermore,  these  same  parties  allege  that 
where  defects  in  billing,  etc.,  occur  as  a 


result  of  these  business  uncertainties, 
their  liberal  policies  of  crediting  ac¬ 
counts  for  merchandise  which  has  been 
returned  to  them  or  which  has  been  lost 
or  gone  astray  provide  ample  protection 
of  the  ccmsumer’s  interest.** 

In  response  to  allegations  6  and  7, 
Book-of-the-Month  Club  and  other  large 
clubs  insist  that  ‘"rhe  solution  Ito  these 
billing  problems]  lies  in  procedures  de¬ 
signed  to  minimize  such  mistakes  and  in 
the  provision  for  adequate  manpower  and 
facilities  to  process  billing,  and  to  handle 
complaints  and  adjustments”.”  Several 
large  clubs  claimed  to  maintain  systems 
designed  to  reduce  the  problems  and  pro¬ 
duced  the  details  as  to  the  number  of 
employees  specifically  trained  to  read  and 
answer  complaints,  the  total  doUar 
amount  spent  each  year  on  such  opera¬ 
tions,  and  the  millions  of  dollars  spent  on 
computers  designed  to  respond  to 
complaints.*® 

The  success  of  such  precautionary 
measures  is  subject  to  conjecture,  since 
the  nximerous  consumer  complaints  in¬ 
dicate  that  these  precautionary  systems 
do  not  adequately  handle  all  complaints. 
Billing  practice  complaints  constitute  the 
largest  category  of  consiuner  complaints, 
with  complaints  as  to  the  unresponsive¬ 
ness  of  clubs  to  consumer  complaints  fol¬ 
lowing  in  second  place.” 

In  regard  to  operators  of  prenotifica¬ 
tion  negative  option  systems,  the  record 
substantiates  the  Commission’s  reason  to 
believe  that  as  a  result  of  these  parties 
engaging  in  four  of  the  previously  men¬ 
tioned  practices  enumerated  in  the  no¬ 
tice,  subscribers  have  been  dmmed  or 
billed  for  imordered  merchandise. 

In  addition,  the  complaint  letters  with¬ 
in  the  record  fully  illustrate  that  clubs 
have  failed  to  provide  meaningful  serv¬ 
ice  to  a  large  number  of  their  subscribers 
in  connection  with  complaints  involving 
club  operations,  particularly  in  regard  to 
billing  problems. 

(8)  Administered  and  operated  such 
plans  so  that  the  acts  and  practices  de¬ 
scribed  above  commonly  occur  and  so 
that  the  burden  and  expense  of  correct¬ 
ing  the  "errors”  is  always  unjustly  placed 
on  the  subscriber.  Item  8  of  the  notice 
does  not  in  fact  deal  with  any  one  speci¬ 
fic  act  or  practice  described  in  the  other 
allegations  of  this  notice,  nor  does  it  deal 
with  one  specific  area  of  negative  option 
marketing.  Instead,  it  is  merely  a  sum¬ 
mary  statement  drawn  as  an  overview  of 
the  first  seven  allegations  in  the  notice. 
Its  primary  purpose  is  to  draw  general 
conclusions:  First,  that  the  previous 
seven  allegations  are  in  fact  occurring 
with  sufficient  frequency;  and  second, 
that  where  these  acts  do  occur,  the  diffi¬ 
culties  spawned  by  the  practices  create 
an  unjust  burden  upon  the  subscriber 
which  must  be  resolved  by  him,  rather 
than  by  the  operator  of  the  plan. 

With  regard  to  the  first  conclusory 
statement,  discussion  of  the  previous 
.  seven  allegations  reveals  that,  with  the 
exception  of  No.  3  (failure  or  delay  in 
delivery  of  bonus  or  Introductory  mer¬ 
chandise)  ,  the  enumerated  practices  are 
in  fact  occurring  with  sufficient  regular¬ 
ity  to  substantiate  Commission  asser¬ 
tions. 
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As  to  the  second  summary  statement, 
there  was  a  great  deal  of  debate  within 
the  confines  of  the  record  as  to  (1) 
whether  there  is  in  fact  a  burden  placed 
upon  subscribers  to  correct  defects  caused 
by  the  negative  option  system;  (2)  the 
extent  to  which  subscribers  suffer.  If 
there  is  in  fact  such  a  burden;  and  (3) 
the  extent  to  which  such  a  burden  is  at¬ 
tributable  to  a  malfeasant  intent  on  the 
part  of  the  marketers. 

Some  consumer  advocates  sF>eaking  at 
the  hearing  believed  that  negative  option 
plans  placed  all  burdens  of  correctilig 
errors  or  abuses  on  the  subscriber.  Con¬ 
gressman  James  C.  Corman  of  California 
spoke  at  the  hearings  as  an  advocate  for 
the  Commission’s  initial  proposal.  In 
speaking  to  the  Commission,  he  stated, 
“I  have  long  felt  that  ‘negative  option' 
sales  techniques — which  have  been  pro¬ 
moted  through  the  mails  for  many 
years — place  an  unfair  and  vmnecessary 
burden  upon  subscribers  to  these  plans. 
•  *  •  experience  has  taught  us  time  and 
time  again  that  this  kind  of  sales  techni¬ 
que  while  convenient,  far  too  often  also 
subjects  the  vmeusijecting  subscriber  to 
numerous  abuses.”*^  Congressman  Cor¬ 
man  further  explained  he  felt  that  nega¬ 
tive  option  marketers  are  often  able  to 
manipulate  their  plans  as  enimciated  in 
the  notices  allegations  in  order  to  im¬ 
pose  hability  upon  subscribers  for  un¬ 
wanted  merchandise,  and  that  the  only 
means  of  dealing  with  this  problem  was 
to  ban  the  use  of  such  plans." 

After  discussing  various  practices  en¬ 
gaged  in  by  club  operators  which  she  felt 
to  be  unfair  and  deceptive,  Mrs.  Doris 
Behre,  another  consumer  advocate,  testi¬ 
fied  that:  “Under  the  negative  option 
scheme  all  burdens  fall  on  the  consumer, 
including  responsibility  for  late  mail  de¬ 
liveries  and  careless  packaging  by  the 
company,”  *•  However,  when  asked  by 
the  staff  if  she  felt  that  the  system  was 
designed  to  exploit  mistakes,  she  replied, 
“I  don’t  know  whether  this  negative  op¬ 
tion  is  designed  for  this,  but  it  leaves  the 
consumer  in  a  frustrated  condition  trying 
to  settle  differences  with  companies  on 
negative  option  plans.”  " 

As  a  general  rule,  correspondence  in 
the  record  from  consumers  corroborates 
Congressman  Corman  and  Mrs.  Behre’s 
assertions  as  to  the  burdens  placed  upon 
subscribers  to  correct  mistakes  arising 
from  use  of  negative  option  plans.  Al¬ 
though  the  term  “burden”  was  rarely 
used,  the  language  of  the  letters  por¬ 
trayed  one  idea:  The  writers  were  dis¬ 
traught  over  the  problems  they  encount¬ 
ered  and  were  disgrusted  because  of  the 
time,  trouble,  and  expense  of  trying  to 
straighten  out  their  difficulties  with  club 
operators. 

Negative  option  marketers  appearing 
at  this  proceeding  uniformly  deny  that 
their  programs  are  operated  with  any 
calculated  intent  to  defraud  subscribers. 
Furthermore,  they  deny  that  an  imjust 
burden  is  placed  upon  their  subscribers 
to  correct  errors  arising  in  connection 
with  the  Conunission’s  allegations.  In 
rebuttal  to  the  charges  many  "  voice  the 
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same  defense  that  the  Book-of-the- 
Month  Club  advanced : 

“  •  •  •  to  the  extent  that  only  the  sub¬ 
scriber  may  be  aware  of  an  error,  the 
burden  is  imdoubtedly  upon  the  sub¬ 
scribed  to  apprise  the  seller  of  the  error. 
This  is  true  no  matter  what  selling 
method  is  used.  However,  where,  as  in 
the  case  of  Book-of-the-Month  Club,  the 
seller  has  established  adequate  proce¬ 
dures  to  make  prompt  adjustments  of 
errors  when  notified  of  them  by  the  sub¬ 
scriber,  it  cannot  be  said  that  the  burden 
of  correcting  errors  is  placed  upon  the 
subscriber.”  ” 

A  review  of  each  discussion  relating  to 
the  first  seven  allegations  reveals  that 
once  a  defect  in  the  Implementation  of 
the  negative  option  system  occurs,  the 
primary  means  of  correcting  the  defect 
relies  upon  two  factors:  First,  the  sub¬ 
scriber  must  inform  the  club  operator  or 
marketer  of  the  defect,  either  by  remail¬ 
ing  unwanted  merchandise  to  him  or  by 
sending  him  a  letter  indicating  that  some 
mistake  has  been  made;  and  second,  the 
club  operator  or  marketer  must  make 
adequate  adjustmaits  to  his  computer 
system  to  correct  the  error.  In  the  first 
instance,  it  is  incumbent  upon  the  sub¬ 
scriber  to  inform  the  club  operator  or 
marketer  of  a  mistake.  However,  once 
this  occurs,  the  burden  of  responsibility 
shifts  to  the  club  operator.  It  is  at  this 
second  point  that  difficulties  arise. 

As  shown  by  the  numerous  complaint 
letters  used  to  illustrate  allegations  1 
through  7,  once  a  subscriber  informs  the 
marketer  of  difficulties  in  the  system, 
the  marketer  may  still  not  take  adequate 
steps  to  remedy  the  dispute  and  prevent 
its  recurrence.  This  failure  may  then  re¬ 
sult  in  continued  billings  for  imwanted 
merchandise  which  has  either  been  re¬ 
turned  or  disposed  of  by  other  means,  or 
which  has  perhaps  never  even  been  re¬ 
ceived.  Such  billings,  it  has  been  shown 
normally  evoke  enraged  responses  from 
the  subscriber;  but  such  billings  may 
continue,  even  though  the  subscriber  re¬ 
peatedly  writes  to  the  club  operator  re¬ 
questing  clarification  or  remedial  action. 

This  unwarranted  billing  may  continue 
imtil  the  subscriber  pays  the  bill  because 
he  wishes  to  terminate  any  dispute  or 
imtil  he  pays  for  fear  of  damage  to  his 
credit  rating.  The  responsibility  for  this 
situation,  is  not  exclusively  characteristic 
of  the  negative  option  marketing  tech¬ 
nique  itself;  rather  it  relates  to  the  club 
operator’s  operational  facilities  which 
are  designed  to  process  and  handle  sub¬ 
scriber  correspondence. 

Although  the  clubs  profess  to  carefully 
rectify  these  problems,  obviously  they 
must  do  more  to  inqjrove  their  personnel 
and  computer  response  systems.  While 
elimination  of  the  negative  option  tech¬ 
nique  itself  would  not  eradicate  billing 
errors  and  complaints,  the  record  sup¬ 
ports  the  Commission’s  assertion  that 
prenotification  negative  option  marketers 
operate  their  entire  systems  in  such  a 
manner  as  to  place  the  burden  of  correc¬ 
tion  for  “errors”  on  their  subscribers. 

(9)  Constructed  and  operated  a  mer¬ 
chandising  technique  which  is  inherently 
unfair  in  that  it  relies,  in  substantial 
part,  on  exploitation  of  subscribers’  nat¬ 


ural  preoccupations  with  or  diversions  to 
more  important  or  pressing  personal  af¬ 
fairs.  and  on  traits  of  human  character 
such  as  procrastination  or  forgetfulness 
in  order  to  impose  liability  upon  sub¬ 
scribers  for  merchandise  which  sub¬ 
scribers  may  not  want  and  have  taken  no 
affirmative  steps  to  obtain. 

The  import  of  allegation  9  is  that  the 
success  of  negative  option  plans  relies  to  a 
substantial  degree  upon  its  proclivity  for 
exploiting  certain  inborn  psychological 
traits  of  human  character  and  reaction 
in  order  to  sell  merchandise.  Couched  in 
simpler  language,  this  allegation  explains 
that  such  plans  are  successful  because 
subscribers  very  frequently  forget  to  re¬ 
turn  either  the  negative  option  cards  or 
the  optionally  tendered  merchandise,  and 
subsequently  inciu-  liability  for  goods 
which  are  received  without  any  affirma¬ 
tive  action  on  their  part  and  which  .they 
might  not  want. 

When  asked  whether  merchandise  sales 
under  a  negative  option  system  would  be 
commensurate  to  those  resulting  from 
use  of  a  positive  option  system  (i.e.,  a 
system  whereby  subscribers  affirmatively 
order  monthly  selections  after  receiving 
advanced  notice  of  the  offerings) ,  several 
industry  members  quite  candidly  ad¬ 
mitted  that  if  a  positive  option  were  of¬ 
fered,  subscribers  would  buy  preferred 
merchandise  at  a  lower  rate  of  purchas¬ 
ing.'*  Some  of  these  same  parties  stated 
that  such  an  assumption  was  based  on 
opinion  since  they  had  never  fully  oper¬ 
ated  a  positive  option  system.” 

Although  Columbia  admitted  merchan¬ 
dise  sales  would  decline  if  the  system  was 
superseded  by  a  positive  option  system,  it 
denied  that  ^e  decrease  would  illustrate 
the  validity  of  the  Commission’s  allega¬ 
tion.  Rather.  Columbia  asserted  that  its 
members  desire  the  convenience  of  a 
negative  option  system  because  sub¬ 
scribers  feel  that  they  would  purchase 
too  few  records  without  it.”  In  support 
thereof.  Dr.  Ernest  Van  Den  Haag,  a 
psychologist,  testified”  that  the  nega¬ 
tive  option  system  appealed  to  some  sub¬ 
scribers  because  it  provided  that  with  a 
means  of  overcoming  or  counteracting 
self-recognized  traits,  such  as  procras¬ 
tination  or  tendencies  to  be  diverted  to 
other  problems,  which  interfered  with 
the  subscribers’  desires  to  acquire  cul¬ 
tural  materials  that  would  enrich  their 
well-being.  Dr.  Van  Den  Haag  remarked 
that  the  individual  subscriber  is  fully 
aware  of  his  own  tendencies  to  procras¬ 
tination,  etc.,  when  purchasing  cultural 
materials,  so  he  subscribes  to  a  club  be¬ 
cause  the  negative  option  feature  im¬ 
plies  mild  pressure  which  he  wishes  to 
bring  to  bear  on  himself  to  avoid  being 
victimized  by  his  own  weaknesses.  Such 
subscribers  also  rely  upon  the  clubs’ 
guided  monthly  selections  because  they 
want  expert  assistance  in  making  the 
best  cultural  selections.  Furthermore, 
he  reasons,  that  should  the  negative  op¬ 
tion  system  be  prohibited,  “•  •  •  such 
subscribers,  bewildered,  and  feeling  in¬ 
adequate  to  select  for  themselves  from 
the  many  offering  will  end  up  by  neglect¬ 
ing  their  reading  and  listening  in  favor  ^ 
activities  which  make  them  feel  less  in^ 
adequate  and  which  they  consequently 
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are  not  as  likely  to  forget  or  neglect: 
they  will  view  TV  rather  than  read  and 
they  will  not  buy  the  records  which 
might  have  refined  their  musical  sensi¬ 
bility.”"  Two  of  the  largest  and  most 
renown  book  clubs.  Doubleday’s  Literary 
Guild,  and  the  Book-of-the-Month  Club, 
generally  ascribe  to  Dr.  Van  Den  Haag’s 
theories  as  to  the  attractiveness  of  a 
negative  option  club  to  its  subscribers.” 

In  addition  to  the  above  psychological 
explanation  of  the  possible  popularity 
of  the  plan,  which  is  also  used  to  infer 
a  cause  of  greater  sales,  the  oral  pro¬ 
ceedings  developed  points  which  indi¬ 
cated  a  somewhat  different  and  entirely 
plausible  reason  behind  the  success  of 
the  prenotiflcatlon  negative  option  plan. 
At  the  scheduled  hearings,  Mr.  Neil  Mc¬ 
Caffrey,  President  of  the  Conservative 
Book  Club,  discussed  the  reasons  why 
this  prenotification  negative  option  plan 
form  of  marketing  was  utilized  by  his 
subscription  club. 

McCaffrey  asserted  that  prenotifica¬ 
tion  negative  option  plans  are  essential 
because  to  avoid  serious  inventory  prob¬ 
lems,  sellers  must  be  able  to  predict  the 
number  of  items  to  be  moved  in  any 
month,  at  a  given  time.  That  prediction 
depends  upon  the  subscriber  making  up 
his  mind  by  a  given  date.  Negative  op¬ 
tion  forces  the  subscriber  to  make  a  de¬ 
cision.  Positive  option  permits,  the  sub¬ 
scriber  to  postpone  the  decision,  which 
may  never  be  made,  and  the  "clubs  [posi¬ 
tive  option]  go  out  of  business”.” 

Unlike  the  CBS  Direct  Marketing 
Services’  submission  which  attempt  to 
rebut  any  inferences  that  the  prenotifi¬ 
cation  negative  option  was  inherently 
unfair  by  asserting  that  subscribers  in¬ 
tentionally  Joined  clubs  to  defeat  their 
own  inborn,  self-realized  traits  of  pro¬ 
crastination,  etc.,  Mr.  McCaffrey’s  ex¬ 
planation  suggests  that  marketers  use 
the  device  to  overcome  their  subscribers’ 
normal  human  traits  to  procrastinate 
when  deciding  whether  to  purchase  mail¬ 
order  merchandi.se.  It  is  not  inherently 
"unfair”,  however,  so  long  as  the  con¬ 
sumer  knows  that  he  must  decide,  even 
though  according  to  McCaffrey’s  state¬ 
ment  some  marketers  also  realize  that  if 
subscribers  were  offered  goods  under  a 
positive  option  system  many  of  them 
would  hesitate  in  taking  afBrmative  ac¬ 
tion  to  order  offered  selection  and 
thereby  increase  the  chances  that  such 
merchandise  would  never  be  ordered. 

In  further  rebuttal  to  allegation  9’s 
assertion  that  a  substantial  amoimt  of 
sales  under  the  plan  are  attributable  to 
lethargic  failure  to  retium  cards,  several 
clubs  ”  submitted  statistics  to  show  that 
on  the  whole  subscribers  understand  how 
the  plan  operates  and  exercise  their  right 
of  rejection  freely.  In  addition,  some  sub¬ 
mitted  reenrollment  figures  which  indi¬ 
cated  that  a  substantial  number  of  their 
subscribers  are  reenrollees  who  previ¬ 
ously  dropped  out  of  the  club,  but  re¬ 
joined  at  a  later  date.® 

These  figures  were  offered  by  negative 
option  sellers  to  illustrate  that  a  ma¬ 
jority  of  subscribers  understand  how  the 
system  operates  when  they  join  the  clubs, 
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and  that  they  consistently  exercise  their 
prerogative  to  reject  the  selection  offered 
them  pursuant  to  membership  in  the 
clubs.  As  to  that  percoitage  of  club 
members  who  accei^  the  periodic  club 
selections  by  failing  to  return  the  cards, 
no  evidence  has  been  submitted  by  clubs, 
or  consumer  advocates,  which  would  in¬ 
dicate  what  proporticm  actually  desired 
to  receive  the  selection  versus  what  per¬ 
centage  received  the  merchandise  as  a 
result  of  their  own  forgetfulness  or  pro¬ 
crastination  in  returning  the  cards.  The 
only  indication  as  to  the  size  of  this 
group  lies  in  the  complaint  letters  filed 
in  the  public  record.  Moreover,  the  fact 
that  a  significant  number  of  subscribers 
to  these  clubs  rejoin  them,  after  a  tem¬ 
porary  absence,  is  an  additional  indi¬ 
cator  of  subscriber  approval  of  the  bene¬ 
fits  derived  by  their  membership.  It 
would  seem  logical  to  conclude  that  past 
members  would  not  rejoin  clubs,  at  least 
in  such  great  numbers,  if  in  the  past  they 
had  been  frequently  subjected  to  liabil¬ 
ity  for  merchandise  which  they  did  not 
want,  but  received  because  of  their  own 
lassitude.  All  of  these  factors,  the  high 
rejection  rates  of  negative  cation  cards, 
the  wide  fluctuations  in  acceptance  of  in¬ 
dividual  selections,  and  the  reasonably 
high  longevity  and  reenrollment  rates, 
point  to  a  conclusion  that  the  negative 
option  plan  does  not  rely  in  substantial 
part  upon  the  exploitation  of  the  sub¬ 
scribers’  natural  preoccupations  with 
other  matters  or  on  traits  of  human 
character  such  as  procrastination  in 
(M*der  to  impose  liability  upon  the  sub¬ 
scribers. 

Those  consumer  complaint  letters 
within  the  record  comm^iting  upon  the 
sum  and  substance  of  the  allegation  of 
exploiting  subscribers’  preoccupations  or 
traits  of  procrastination  may  be  divided 
into  .two  categories:  First,  comments 
prompted  by  issuance  of  the  notice  that 
refiect  the  wording  of  the  allegation;  “ 
and  second,  letters  complaining  about 
the  receipt  of  merchandise  occasioned  by 
the  forgetfulness  of  the  complainant  on 
returning  the  negative  option  cards."  The 
two  categories  are  approximately  equally 
divided  in  number;  but  do  not  constitute, 
a  large  enough  number  to  warrant  a  con¬ 
clusion  as  to  the  validity  of  the  Commis¬ 
sion’s  allegation. 

Similarly,  consumer  group  statem^ts 
did  not  provide  the  Commission  with 
sufficient  substantive  evidence  to  support 
allegation  9,  but  rather  concentrated 
upKMi  asp>ects  pertaining  to  the  first  seven 
allegations.'* 

In  general,  the  testimony  presented  by 
consumer  advocates  at  the  hearing  cen¬ 
tered  up(Mi  the  unfairness  of  having  the 
system  place  all  of  the  burden  of  mistake, 
l.e.,  billing,  mailing,  and  shipping  prob¬ 
lems,  ui)on  the.  consumer.  Only  one  con¬ 
sumer  advocate  at  the  hearing  claimed 
that  the  system  was  expressly  designed  to 
exploit  the  consumer,  as  described  in 
allegation  9.  Congressman  Corman,  Tr 
216. 

In  summary  then,  although  there  was 
some  consumer  testimony  at  the  hearings 
supporting  allegation  9,  and  there  are 
consumer  complaints  within  the  public 
record  alleging  that  some  subscribers 


have  received  unwanted  merchandise  oc¬ 
casioned  by  their  procrastination  in  re- 
timilng  negative  opticm  cards  and  mer¬ 
chandise,  the  evidence  is  insufficient,  to 
prove  that  such  acts  or  practices  are 
frequently  occurring  on  an  industrywide 
basis  and  in  such  magnitude  as  to  justify 
the  Commission’s  stated  reason  to  believe 
that  the  merchandising  technique  is  In¬ 
herently  unfair  because  it  relies  cm  nat¬ 
ural  preo<x:upations  of  consumers  or 
traits  such  as  procrastination. 

(10)  Constructed  and  operated  a  mer¬ 
chandising  technique  which  is  inherently 
unfair  in  that  it  permits  sellers  to  take 
advantage  of  the  factors  described  in 
paragraph  (9)  above,  the  uncertainties 
of  postal  service,  computer  "errors^’  of 
the  sellers  ovm  doing,  and  centralized 
methods  of  credit  administration  and 
debt  collection  (.including  recourse  to  the 
various  deceptive  and  harassing  tactics 
set  out  in  paragraph  6  above)  to  extract 
payments  from  subscribers  on  whom  fi¬ 
nancial  liability  has  been  unfairly  im¬ 
posed.  The  basis  of  allegation  10  is  de¬ 
rived  from  a  distillation  of  the  previous 
nine  allegations  into  a  final  summary  of 
its  reasons  to  believe  set  out  in  the  origi¬ 
nal  public  notice  of  the  trade  regulation 
rule  proceedings.  Consximer  and  industry 
testimony  specifically  directed  toward 
this  (X}nclusory  statement  is  scattered 
among  discussions  as  to  the  previous  al¬ 
legations.  When  discussing  allegation  10, 
most  industry  members  merely  recite 
previous  statements  made  in  regard  to 
other  allegations  and  reiterate  their 
belief  that  sellers  do  not  intentionally 
manipulate  the  system  to  the  detriment 
of  their  subscribers. 

The  information  gathered  during  this 
proceeding  has  shed  a  great  deal  of  light 
upon  the  original  development  of  the 
prenotification  negative  option  market¬ 
ing  technique  and  its  subsequent  use  by 
mail-order  marketers.  The  originators  of 
the  system,  Sackheim  and  Scherman, 
designed  the  plan  to  forestall  a  business 
impediment  in  their  original  mail-order 
subscription  club  operations:  Prevent¬ 
ing  the  shipment  of  imwanted  mer¬ 
chandise  to  subscribers  who  would  later 
return  it  to  the  seller  because  of  their 
dissatisfaction  with  the  club’s  selections. 
Sackheim,  supra  footnote  6.  Over  the 
years,  use  of  the  plan  increased  because 
of  its  proficiency  in  accommodating  the 
interests  of  both  sellers  and  subscribers. 
However,  the  record  indicates  that  the 
complexity  of  the  mail-order  market 
has  distOTted  the  use  of  the  system.  As 
the  memberslilp  rolls  increased,  efficient 
management  required  the  use  of  ccwn- 
puters  to  complete  the  millions  of  trans¬ 
actions  involved  in  the  system.  This  has 
created  many  problems,  and  the  discus¬ 
sion  of  previous  allegations  in  this  state¬ 
ment  has  highlighted  some  of  those  prob¬ 
lems.  Another  problem  has  also  arisen. 
The  increase  of  mail  fiowing  through  the 
U.S.  Postal  System  in  recent  years  has 
not  only  burdened  the  postal  system,  but 
also  directly  affected  the  smooth  opera¬ 
tion  of  the  negative  option  system,  since 
the  syst^n’s  efficiency  relies  in  sub¬ 
stantial  ];>art  upon  prompt  delivery  of 
negative  option  cards  smd  merchandise 
for  its  success.  These  two  factors,  heavy 
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reliance  upon  the  use  of  computer  sys¬ 
tems  to  implement  the  system,  and  de¬ 
pendence  up<m  an  overworked  postal 
system,  have  led  to  the  creation  of  ap~ 
erational  problems  which  have  not  fuUy 
been  met  or  remedied  by  the  operators 
of  such  systems.  Such  problwns  have  in 
turn  led  to  most  of  the  allegedly  unfair 
and  deceptive  practices  enumerated  in 
the  Commission’s  notice. 

Interested  parties  utilizing  the  pre- 
notification  negative  option  plans  have 
submitted  lengthy  statements  discussing 
the  precautions  taken  by  them  to  see 
that  subscribers  are  not  subjected  to  the 
types  of  abuses  cited  in  the  allegation. 
They  have  stressed  that  they  do  every¬ 
thing  possible  to  implement  their  sys¬ 
tems  effectively;  and  where  mistakes  do 
occiu*,  they  claim  that  they  act  promptly 
to  remedy  the  dispute.  P\ulhermore, 
they  deny  any  intentional  manipulation 
of  their  operations  which  would  impose 
unfair  liability  upon  subscribers  for  mer¬ 
chandise.  Consumer  testimony  in  the 
record,  on  the  other  hand,  would  seem  to 
contradict  the  industry  testimony.  But 
industry  representatives  dispute  the 
validity  of  this  consumer  testimony, 
since  they  claim  that  it  represents  only 
an  infinitesimal  percentage  of  the  total 
population  who  are  members  of  such 
plans.  Irrespective  of  these  argiunents 
the  record  indicates  that  although  pre- 
notification  negative  option  marketers 
may  take  precautions  to  see  that  their 
systems  are  well-implemented,  their  ef¬ 
forts  have  not  been  totally  successful 
and  further  steps  should  be  taken  in 
order  to  protect  subscribers. 

When  issuing  its  notice  of  rule  mak¬ 
ing  proceeding,  the  Commission  stated 
that  it  had  reasons  to  beUeve  that  the 
negative  option  marketing  device  was  an 
inherently  imfair  trade  practice.  The 
Commission  also  tentatively  decided  that 
the  only  means  of  obviating  the  imfair 
and  deceptive  practices  emanating  from 
use  of  the  device  was  to  prohibit  its  use 
entirely. 

In  summary,  it  is  the  opinion  of  this 
Commission  that  the  evidence  within 
the  record  will  not  support  a  charge  that 
the  prenotification  negative  option  mar¬ 
keting  techniques  are  inherently  unfair 
trade  practices  which  necessitate  their 
complete  prohibition.  However,  when 
viewed  in  connection  with  previous  dis¬ 
cussions  as  to  each  of  the  first  eight 
allegations,  the  record  will  substantiate 
charges  that  prenotification  negative  op¬ 
tion  marketers  have  failed  to  implement 
correctly  the  operations  of  their  negative 
option  systems,  which,  in  tiun,  has  re¬ 
sulted  in  the  commission  of  unfair  and 
deceptive  practices  violative  of  section  5 
,  of  the  Federal  Trade  Commission  Act. 

(11)  Diverted  to  themselves  business 
which  might,  and  probably  would,  other¬ 
wise  go  to  competitors  who  do  not  use 
such  plans,  thereby  causing  injury  to 
competition.  Although  this  proceeding 
did  not  produce  evidence  showing  that 
business  has  been  diverted  from  non¬ 
negative  option  marketers  to  negative 
option  marketers,  as  a  result  of  the  lat¬ 
ter  engaging  in  unfair  and  deceptive 
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practices,  the  mere  fact  that  the  record 
indicates  that  unfair  and  deceptive  prac¬ 
tices  were  used  to  create  sales  sub¬ 
stantiates  a  belief  that  somewhere,  some¬ 
time,  some  subscribers  to  a  negative 
option  club  had  foisted  upon  them  mer¬ 
chandise  which  would  l^ve  been  pm- 
chased  from  some  other  marketing 
outlet,  rather  than  from  the  negative 
option  seller,  but  for  some  unfair  or  de¬ 
ceptive  practice. 

B.  Statements  in  Support  of  the  Re¬ 
vised  Proposed  Rule.  1.  Industry  support. 
It  is  not  surprising  that  responding  in¬ 
dustry  members  support  the  regulatory 
concept  since  it  was  their  suggestion 
offered  during  the  original  proceedings 
that  the  Commission  abandon  the  idea 
of  a  rule  prohibiting  the  use  of  negative 
option  sales  plans  and  substitute  in  lieu 
thereof  a  regulatory  rule  similar  to  the 
revised  proposed  rule.**  The  thrust  of  in¬ 
dustry  comment  was  that  the  revision 
requiring  regulation,  rather  than  pro¬ 
hibition  would  be  a  more  acceptable 
alternate.  “While  some  of  its  provisions 
appear  to  impose  unduly  stringent  re¬ 
quirements,  which  may  be  the  subject 
of  Individiial  company  comments,  we 
believe  that  overall  the  Rule  is  desirable 
and  clearly  a  preferable  alternative  to 
the  Commission’s  earlier  proposal.”  ** 

While  supporting  the  revised  proposed 
rule  the  spokesmen  for  the  industry  also 
suggested  certain  modifications  to  the 
revision  which  would  in  their  opinion 
prevent  the  imposition  of  unnecessary 
hardships  upon  negative  option  mer¬ 
chandisers." 

2.  Consumer  support  for  revised  rule. 
Consumer  reaction,  exhibited  in  letters, 
to  the  concept  of  regulation  as  opposed 
to  prohibition  divides  into  three  basic 
categories:  Ihose  urging  prohibition  of 
the  negative  option  system  of  merchan¬ 
dising;  those  who  appear  to  favor  some 
sort  of  regulatiim  of  such  merchandisers 
rather  than  prohibition  of  negative  op¬ 
tion  merchandising  and  those  which  are 
not  clear  as  to  what  position  they  es¬ 
pouse,  or  those  in  which  it  is  not  clear 
whether  the  complaint  is  addressed  to 
the  practice  of  sending  unordered  mer¬ 
chandise  (junk  mail)  or  the  negative  op¬ 
tion  type  of  mail  out. 

Some  consumers  clearly  recognize 
that  regulation  of  negative  option  book 
and  record  clubs  is  preferable  to  outlaw¬ 
ing  them  while  others  only  infer  that 
they  favor  regulation.  For  example,  a 
long-time  member  of  a  book  club  con¬ 
cludes  that  “Book  clubs  would  probably 
go  out  of  business  without  some  kind  of 
negative  option  machinery  •  •  *.  But 
the  negative  option  should  apply  only  to 
a  circumscribe  term  of  membership. 
You  agree  to  join  the  Book  of  the  Monto 
for  a  year,  for  example,  or  the  Heritage 
Club  for  a  year  and  twelve  titles,  or  six 
months  and  six  titles.  A  hidden  gimmick 
making  you  a  member  indefinitely  and 
committed  to  accept  titles  unless  rejected 
until  the  end  of  time  should  be  prohib¬ 
ited.”  * 

Regina  Lansky  applauds  the  proposed 
rule  and  urges  that  all  advertisements 
and  promotional  material  clearly  and 
completely  disclose  the  terms  of  the 


negative  option  plans  to  consiuners," 
while  the  Consumer  Service  Division  of 
the  Oregon  Department  of  Commerce 
suggests  that  if  the  Commission  after  a 
trial  p>eriod  under  this  rule  still  contin¬ 
ues  to  receive  complaint  mail  regarding 
negative  option  sales,  another  hearing 
might  be  convened  to  require  the  use  of 
a  positive  option  method  of  selling  rather 
than  the  negative  option  method  as  per¬ 
mitted  by  the  revised  rule.**  Anna  Sue 
Myers  after  studying  the  revised  rule 
concludes:  “Perhaps  this  alternative 
would  give  the  companies  that  have  been 
sincere  in  their  efforts  to  serve  their  sub¬ 
scribers  a  chance  to  continue  in  busi¬ 
ness.”  "  Senator  Alan  Cranston  of  Cali¬ 
fornia  concludes  “that  adherence  to  the 
standards  set  forth  therein  [the  revised 
Rule!  should  cure  the  abuses  alleged  in 
the  Commission’s  original  notice.  I  main¬ 
tain  my  firm  conviction  that  regulation 
rather  than  prohibition  is  the  way  to 
deal  with  such  problems.”  Record  5173. 

There  are  approximately  thirty-seven 
(37)  other  letters  from  individuals  that 
can  be  construed  as  favoring  regulation 
of  the  practices  of  negative  option  sales 
plans  rather  than  prohibition.** 

CHAPTER  m.  OPPOSITION  TO  THE  PROPOSED 
AND  REVISED  PROPOSED  RULES 

A.  Opposition  to  the  Proposed  Rule 
Prohibiting  Negative  Option  Selling.  The 
most  frequently  mentioned  reasons  for 
not  adopting  the  Commission’s  proposed 
rule  which  would  have  prohibited  nega¬ 
tive  option  selling  are: 

1.  The  specific  diflBculties  identified  in 
the  allegations  result  from  a  credit  oper¬ 
ation’s  extensive  reliance  on  computers 
and  mail  services,  not  from  the  use  of 
negative  option  technique  Itself.  (1-8  in 
the  Commission’s  notice.)  Therefore,  the 
CTommission’s  prohibitory  rule  will  not 
solve  the  operational  problems  cited  in 
the  notice,  because  even  if  there  were  no 
negative  option  system,  the  problems 
would  remain.** 

2.  All  negative  option  marketers  par¬ 
ticipating  in  the  proceeding  contested  the 
Commission’s  assertions  in  allegations  9 
and  10  that  the  negative  option  market¬ 
ing  technique  is  an  inherently  unfair 
trade  practice  for  the  following  reasons: 

(a)  There  is  nothing  “Inherently  un¬ 
fair”  about  the  negative  option  market¬ 
ing  technique  when  members  are  aware 
of  the  way  it  operates  and  exercise  their 
option  to  reject  merchandise,  and  when 
the  system’s  operational  methods  are 
fairly  and  reasonably  applied. 

This  argument  was  advanced,  among 
others,**  by  the  Book-of-the-Month  Club 
in  its  summary  statements  as  to  its  own 
operations. 

“The  basic  premise  of  this  presenta¬ 
tion  is  that  negative  option  plans  are 
not  inherently  unfair. 

. Far  from  exploiting  subscriber 

inertia  to  sell  subscriber’s  unwanted 
books,  Book-of-the-Month  Club’s  objec¬ 
tive  is  to  assure  that  subscribers  do  not 
get  books  they  do  not  want.  It  is  to  this 
end  that  it  has  fashioned  its  procedures. 
By  making  the  subscriber  aware  of  his 
optical,  and  affording  him  easy  and  ample 
opportimlty  to  exercise  it,  Book-of-the- 
Month  Club  has  made  the  option  a  real- 
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Istlc  device  for  enabling  subscribers  to 
purchase  only  those  books  they  want.  In¬ 
deed,  subscribers  do  take  full  advantage 
of  the  option;  on  the  average,  4  out  of  .5 
members  exercise  it  every  month.  Ac¬ 
ceptance  of  our  Selection — careftiUy 
chosen  by  the  indep«adent  and  renowned 
Editorial  Board  for  high  quality  and  in¬ 
terest — by  only  an  average  of  1  out  of  6 
subscribers  and  a  rate  of  acceptance  of 
individual  Selections  which  fluctuates 
sharply  in  relation  to  their  individual  at¬ 
tractiveness,  surely  does  not  support  the 
conclusion  that  Book-of-the-Month  Club 
'exploits’  traits  like  forgetfulness  or  pro¬ 
crastination  to  sell  books.” 

‘‘The  other  allegation  of  inherent  un¬ 
fairness  is  foimd  in  item  10  of  the  Notice, 
which  raises  the  question  of  whether  the 
negative  option  plan  is  Inherently  imfair 
in  that  *lt  permits  sellers  to  take  ad- 
>rantage’  of  traits  such  as  forgetfulness 
or  procrastination,  ‘uncertainties  of 
post^  service'  and  the  seller’s  own  errors 
to  extract  payments  from  subscribers  on 
whom  flnancial  liability  has  been  xm- 
fairly  imposed. 

“Again,  Bo<A-of-the-Month  Club  op¬ 
erations  refute  the  allegation;  For  not 
only  do  we  make  every  effort  to  see  that 
unwanted  books  are  not  sent  to  sub¬ 
scribers,  but  we  accept  and  credit,  and 
offer  to  bear  the  expense  of,  the  return  of 
unwanted  books  whose  shipments  reflects 
our  error  or  postal  problems.  Indeed,  our 
return  policy  is  even  more  liberal — re¬ 
flecting  the  goal  of  our  plan  to  guarantee 
that  subscribers  purchase  only  the  books 
they  want.”  ** 

The  Book-of-the-Month  Club  reasons 
that  it  is  the  foremost  negative  option 
club  because; 

. Book-of-the-Month  Club  ad¬ 
ministers  its  plan  fairly  and  to  the  ad¬ 
vantage  and  satisfaction  of  its  subscrib¬ 
ers.  Accordingly,  this  presentation  uses 
Book-of-the-Month  Club’s  operations  to 
illustrate  that  a  negative  option  plan 
need  not  be  unfair  or  deceptive,  that  ad¬ 
herence  to  certain  basic  principles  of 
operation  is  all  that  need  be  required  to 
protect  the  consumer  and  that  prohibi¬ 
tion  of  negative  option  plans  would  ter¬ 
minate  needlessly  a  sales  method  which 
has  demonstrated  its  economic  and  cul¬ 
tural  utility.”  " 

(b)  The  very  factors  which  are  as¬ 
serted  in  allegation  9  to  be  elements  of 
supposed  inherent  unfairness  are,  to  the 
contrary,  characteristics  which  make  the 
negative  option  mode  of  buying  xinlquely 
attractive  to  those  who  choose  to  utilize 
it." 

This  interesting  rebuttal  to  Commis¬ 
sion  statements  in  allegation  9  is  ascribed 
to  participating  parties  who  agreed  with 
the  testimony  of  Dr.  Ernest  Van  Den 
Haag,  an  eminent  psychologist,  who  tes- 
tifled  on  behalf  of  CBS  Direct  Marketing 
Services,  Inc. 

Dr.  Van  Den  Haag’s  testimony  dis¬ 
cussed  in  de^p  ix^eviously  dealt  with  the 
psychological  factors  which  motivated 
consumers  to  subscribe  to  negative  op¬ 
tion  plans.  Rejecting  the  Commission’s 
reas<mlng  that  the  success  of  the  system 
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derived  fnun  exploiting  a  subscriber’s 
natural  tendencies  of  procrastination, 
etc.,  to  sell  merchandise,  he  expressed 
the  belief  that  subscribers  join  such  sys¬ 
tems  because  they  recognized  these 
hximan  traits  in  themselves  and  wished 
to  coxmteract  them." 

It  should  be  noted  here  that  Dr.  Van 
Den  Haag  did  not  qualify  his  statements 
to  denote  the  proportionate  share  of 
mail-order  subscribers  who  Joined  clubs 
with  a  conscious  knowledge  of  this  af¬ 
fliction.  He  did  state,  though,  that  frxnn 
his  general  experience  he  had  the  impres¬ 
sion  that  many  subscribers  are  likely  to 
join  as  a  result  of  this  motivation." 

The  validity  I>r.  Van  Den  Haag’s 
analysis  of  consumer  motivation  is  sub¬ 
ject  to  speculation,  since  different  psy¬ 
chologists  might  interpret  consumer  psy¬ 
chology  in  different  ways.*"  However, 
there  is  some  evidence  in  the  record 
which  substantiates  Dr.  Van  D^  Haag’s 
observations.  A  siuvey  of  subscribe  at¬ 
titudes  toward  negative  (^tion  record 
clubs  was  conducted  by  John  P.  Kraft, 
Inc.,  an  opinion  and  marketing  research 
organization  with  principal  offices  in 
Washington,  D.C.‘" 

The  Recording  Industry  Association  of 
America,  Inc.,  commissioned  Kraft  to 
ccmduct  this  survey  so  that  its  results 
would  be  available  for  this  proceeding. 
This  survey  revealed,  among  other 
things,  that  a  specifle  segment  (7  per¬ 
cent)  of  siuveyed  negative  (H>tion  sub¬ 
scribers,  when  asked,  “What  is  good 
about  Record  Clubs,”  responded  with  an 
answer  inferring  that  they  appreciated 
the  clubs  because  they  acqxiir^  records 
which  they  desired  but  which  they  would 
not  have  purchased  had  it  not  bem  for 
the  negative  option  technique.*"  ‘This 
shred  of  evidence  then  would  at  least  add 
some  credibility  to  Dr.  Van  Den  Haag’s 
assertions. 

It  has  been  suggested,  however,  that 
subscribers  who  join  these  plans  do  so 
in  spite  of,  not  because  of,  the  negative 
option  plan.  Substantiation  for  this  be¬ 
lief  is  supported  by  a  Wall  Street  Jour¬ 
nal  article,  dated  December  23,  1970, 
commenting  on  the  merits  of  Dr.  Van 
Den  Haag’s  presentation.  “Many  of  us 
book  and  record-club  mnnbers  may  ad¬ 
mit  to  some  procrastination,  forgetful¬ 
ness  or  even  laziness.  But  its  going  too 
far  to  try  to  tell  us  we  cling  to  our  nega¬ 
tive  option  cards  as  a  psychological  safe¬ 
guard  against  our  human  weaknesses.”  *" 

3.  The  public  record,  upx>n  which  the 
rule  would  be  based,  is  void  of  substantial 
evidence  to  prove  that  the  predicates  of 
the  rule  occur  in  sufficient  degrees  to 
warrant  any  Commission  action. 

This  argument  is  typified  by  the  state¬ 
ments  of  the  Direct  Mail  Advertising 
Association,  Inc.: 

“Correspondeuce  had  with  the  Com¬ 
mission,  through  its  Secretary,  assures 
that  whatever  ‘evidence’  a  rule  might  be 
based  upon  will  have  to  be  drawn  from 
within  the  four  comers  of  the  public 
record  •  •  •.  Even  disregarding  the  ob¬ 
vious  reservation  that  the  mere  existence 
of  a  consumer’s  complaint  Is  not  proof 
of  its  validity,  there  are  not  even  enough 
complaints  of  actual  instances  to  amount 
to  substantial  evidence  of  the  abuses 
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which  the  preamble  to  the  Rule  alleges 
as  justification  for  enacting  it.” 

"One  must,  of  course,  rule  out  as  evi¬ 
dence.  certai^  as  substantial  evidence, 
the  undocumented  rhetoric  and  subjec¬ 
tive  (pinings  [of  complaints!  *  *  *  . 
‘Their  status  as  non-evidence  will  be 
qxiickly  recognized  if  one  contemplates 
their  being  offered  in  an  adjudicative 
proceeding  with  not  a  single  example  of 
an  actual  occurrence  being  presentable 
to  substantiate  them.”  *" 

4.  ‘That  a  prohibitory  rule  against  the 
use  of  negative  option  systems,  upxon 
which  successful  opxeration  of  the  entire 
subscription  system  is  predicated,  woiild 
cause  great  harm  to  both  the  consumer 
and-  the  industry.  Marketers  employing 
the  prenotification  negative  option  sys¬ 
tem  maintain  its  use  has  helpi^  lead  to 
the  successful  growth  of  such  mail-order 
subscription  clubs  during  the  i>ast  45 
years.  As  a  result,  clubs  have  been  able 
to  offer  economic  and  cultural  advan¬ 
tages  to  subscribers  which  they  would 
not  have  been  able  to  make  available 
otherwise.  Concurrently,  the  successful 
vise  of  the  system  has  fostered  the  devel¬ 
opment  of  cultural  services  and  products 
and  enabled  subsidiary  or  related  indus¬ 
tries  to  remain  economically  viable. 

In  previous  discussions,  it  was  noted 
that  mail-order  marketers  attribute  the 
success  of  their  subscription  clubs  to  the 
successful  development  of  the  pre¬ 
notification  negative  option  plan.  In  ef¬ 
fect  the  negative  option  is  the  keystone 
upx>n  which  the  club  relies  to  prompt  the 
subscriber  into  taking  some  type  of  action 
with  regard  to  the  purchase  of  the  club’s 
featured  selection.  Because  of  this 
technique,  the  operator  can  predict  how 
many  sales  a  main  selection  will  have, 
which  in  turn  enables  him  to  achieve 
economies  in  production  that  help 
toward  the  success  of  his  business.*" 

Marketers  argue  that  economies  of  dis¬ 
tribution  and  production  realized  by  use 
of  the  system  enable  them  to  provide  ex¬ 
panded  benefits  to  subscribing  consum¬ 
ers  which  would  not  otherwise  be  avail¬ 
able.  Cost  savings  realized  are  supposedly 
passed  on  to  subscribers  in  lower  prices 
for  merchandise  sold  imder  the  system. 
It  is  argued  that  profitable  operation  erf 
the  clubs  creates  more  funds  which  can 
be  used  to  promote  the  commissioning  of 
new  books  by  authors  or  records  by  re¬ 
cording  artists  who  would  not  otherwise 
be  able  to  find  outlets  of  distribution  for 
their  endeavors.  Furthermore,  successful 
operation  of  the  system  also  allows  the 
clubs  to  offer  a  wide  assortment  of  prod¬ 
ucts  to  constuners  in  rural  areas  where 
such  products  would  not  otherwise  be 
available  because  of  the  lack  of  adequate 
retail  facilities.*" 

Moreover,  marketers  claim  that  suc¬ 
cessful  operation  of  the  system  enables 
them  to  offer  unique  services  unavailable 
in  other  business  arrangements;  such 
services  Include  the  guided  selection 
method  of  determining  cultural  products 
which  might  appeal  to  the  Interests  of 
the  subscriber,  the  convenience  of  arm¬ 
chair  shopping  at  home,  and  the  purchase 
of  merchandise  on  open  credit.*"  All  of 
these  benefits  marketers  claim  are  either 
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a  direct  or  indirect  result  of  the  ^iccessful 
employment  of  the  prenotification  nega¬ 
tive  option  marketing  technique. 

Negative  option  marketers  also  insist 
that  a  ban  on  the  system  would  harm  not 
only  their  operations,  but  those  of  other 
industries  or  individuals  who  rely  up>on 
the  clubs  for  business.*"  Some  of  these 
affected  industries  or  individuals  have 
also  submitted  statements  of  similar  im¬ 
port.  The  Book  Manufacturers’  Institute, 
a  national  trade  association  for  firms 
engaged  in  the  prepress  preparation, 
printing  and  binding  of  books,  claims 
that  prohibition  of  the  system  w’ould 
have  a  drastic  economic  effect  not  only 
upon  publishers  but  also  on  book  manu¬ 
facturers  and  suppliers  of  materials.  It 
further  asserts  that  loss  of  business  oc¬ 
casioned  by  a  ban  might  close  the  plants 
of  some  of  its  members.*"  Mr.  Edward 
Eliscir,  president  of  the  American  Guild 
of  Autiiors  and  Composers,  alleges  that 
any  regvdations  which  would  impede  the 
right  of  the  public  to  have  unlimited  ac¬ 
cess  to  music  written  by  the  Guild’s  mem¬ 
bers  would  nm  counter  to  the  cultural 
needs  of  the  coimtry.***  Similar  state¬ 
ments  were  made  by  Mr.  Sanford  I. 
Wolff.  National  Executive  Secretary  of 
the  American  Federation  of  Television 
and  Radio  Artists,***  and  by  Mr.  Irwin 
Karp  on  behalf  of  the  Authors  League  of 
America.  Inc.***  Moreover,  several  re¬ 
ligious  organizations  which  disseminate 
their  liturgical  material  through  the 
means  of  prenotification  negative  option 
systems  have  also  come  out  against  the 
proposed  rule.***  Notable  musicians  as 
E.  Power  Biggs,  Arthur  Fielder,  Leonard 
Bernstein,  Andre  Kostelanetz,  and 
Morton  Gould  have  written  to  the  Com¬ 
mission  deprecating  any  attempt  to  ban 
the  use  of  the  system,***  arguments  have 
also  been  submitted  by  several  parties 
that  retail  sales  of  records  and  books 
would  diminish  as  a  result  of  a  ban,  since 
these  same  parties’  business  experience 
supposedly  showed  that  book  and  record 
retail  sales  were  normally  enhanced  by 
the  selling  of  such  merchandise  through 
subscription  club  outlets.**® 

Two  economic  consultants,  one  repre¬ 
senting  a  trade  association,  and  the 
other  representing  an  individual  mar¬ 
keter,  submitted  testimony  at  the  hear¬ 
ings  as  to  the  economic  importance  of 
the  prenotification  negative  option  sys¬ 
tem  to  the  book  and  record  industries. 
Mr.  Robert  Nathan,  streaking  on  behalf 
of  the  Association  of  American  Pub¬ 
lishers,  Inc.,  presented  a  comprehensive 
analysis  of  the  economic  significance  of 
book  clubs  to  the  publishing  industry  and 
to  the  public.***  Mr.  Peter  Max,  speaking 
on  behalf  of  the  CBS  Direct  Marketing 
Services,  Inc.,  operator  of  the  Columbia 
Record  Club,  analyzed  the  operations  of 
his  client  in  light  of  the  probable  effect 
the  proposed  rule  would  have  upon  his 
client’s  business  operations,  as  well  as 
those  of  the  entire  record  industry.  In 
summary.  Mr.  Max  predicted  that  a  ban 
on  negative  option  sales  would  (1)  de¬ 
prive  consiuners  of  a  convenient  low- 
cost  method  of  purchasing  phonograph 


See  footnotes  at  end  of  document. 


records  by  imposing  an  immediate  in¬ 
creased  cost  of  between  15  and  35  mil¬ 
lion  a  year,  (2)  probably  lead  to  the 
demise  of  record  clubs,  and  (3)  probably 
impose  an  even  greater  cost  upon  con¬ 
sumers  in  the  form  of  higher  prices  for 
phonograph  records  purchased  at  re¬ 
tail.*" 

5.  It  is  contended  that  there  is  no 
precedent  for  the  Commission’s  attack  on 
this  method  of  sale,  since  in  past  cases 
the  Commission  has  considered  virtually 
all  facets  of  the  operations  of  negative 
option  marketers  and  never  once  voiced 
any  denunciation  of  the  technique  itself. 
In  addition,  others  argue  that  prior  Com¬ 
mission  action  also  reveals  no  intention 
to  interfere  with  a  contractual  arrange¬ 
ment  whereby  a  consumer  authorized  the 
seller  to  notify  him  of  forthcoming  mer¬ 
chandise  which  the  consumer  could  reject 
by  notifying  the  seller. 

The  first  argument  is  ascribed  to  by 
Lester  Wunderman,  president  of  Wun¬ 
derman,  Ricotta  &  Kline: 

“If  so-called  ‘negative  option  plans’ 
•  •  •  are  inherently  unfair,  how  did  this 
‘obvious’  fact  escape  the  attention  of  the 
Federal  Trade  Commission  for  44  years? 
During  this  very  same  period  of  time  vir¬ 
tually  every  facet  of  the  business  of  mail 
order  subscription  sellers.  Including  so- 
called  ‘negative  option’  clubs,  had  been 
exposed  to  the  hard  scrutiny  of  this 
agency  on  numerous  occasions.’’  *** 

Mr.  Wunderman’s  statement  goes  on  to 
note  and  describe  past  Commission  cases, 
within  the  Isist  20  years,  relating  to  the 
operations  of  major  negative  option  mar¬ 
keters,  including  the  Columbia  Record 
Club,  Doubleday  and  Co.,  Inc.,  and 
others.*** 

Mr.  Ira  Millstein,  coimsel  for  the  Asso¬ 
ciation  of  American  Publishers,  also  dis¬ 
cusses  previous  Commission  activities: 

“As  we  noted  in  our  letter  to  you  of 
Jime  24,  the  Commission,  in  a  series  of 
earlier  rulings,  has  indicated  that  it  never 
had  any  intent  to  interfere  with  a  con¬ 
tractual  arrangement  whereby  a  con¬ 
sumer  authorized  the  seller  to  notify  him 
of  forthcoming  merchandise  which  the 
consumer  could  reject  by  notifying  the 
seller. 

*  All  the  Commission  was  con¬ 
cerned  about  was  unordered  mer¬ 
chandise,  not  an  arrangement  where  the 
consumer  expressly  said,  ‘I  want  to  do 
business  via  the  negative  option  route’.’’ 

“The  clubs  and  the  business  have 
grown  up  imder  the  eye  and  nose  of  the 
Commission.  It  is  not  as  though  the  Com¬ 
mission  did  not  know  negative  option  sell¬ 
ing  was  going  on. 

“The  Commission  has  known  it,  con¬ 
sidered  it  in  a  variety  of  proceedings  and 
rejected  going  this  route,  and  the  business 
has  grown.”  **“ 

B.  OPPOSITION  TO  THE  REVISED  PROPOSED 

RULE  REGULATING  NEGATIVE  OPTION  MER¬ 
CHANDISERS 

There  was  no  enthusiasm  expressed  by 
those  who  applauded  the  Commission’s 
first  proposed  Trade  Regulation  Rule 
which  would  have  prohibited  the  nega¬ 
tive  option  technique  of  merchandising. 

Virtually  all  of  the  consumer  protec¬ 
tion/consumer  Interest  orgranizations  de¬ 


cried  the  Commission’s  decision  to  follow 
the  regulatory  rather  than  the  pro¬ 
hibitory  approach.  The  general  theme  of 
protest  registered  by  these  groups  is  re- 
fiected  in  the  statement  of  the  National 
Consumer  Law  Center: 

We  believe  the  negative  option  plan  is  in¬ 
herently  unfair  and  deceptive  to  the  con¬ 
sumer  and  that  no  amount  of  regulation  re¬ 
quiring  disclosures  can  overcome  this  basic 
infirmity.  The  negative  option  plan  Is  In¬ 
herently  unfair  because  it  requires  the  buyer 
to  take  affirmative  action  In  order  to  avoid 
making  a  purchase.  This  is  completely  con¬ 
trary  to  all  recognized  methods  of  purchas¬ 
ing  goods.  It  severely  penalizes  a  person  for 
his  failure  to  act.  A  person’s  failure  to  take 
the  affirmative  action  necessary  may  be 
caused  by  a  number  of  factors  having  little 
to  do  with  whether  or  not  the  person  wishes 
to  buy  the  goods  •  •  *  m 

The  Law  Center  further  argued: 

Indigent  consumers  are  often  the  most 
susceptible  to  the  abuses  rampant  In  nega¬ 
tive  option  plans.  They  are  frequently  lured 
by  clever  advertising  to  Initially  sign  up  for 
these  plans.  When  they  realize  they  have 
made  a  mistake  or  are  being  taken  advantage 
of,  they  often  do  not  understand  the  extraor¬ 
dinary  differences  between  this  kind  of 
transaction  and  every  other  transaction  into 
which  they  have  entered.  They  mistakenly 
believe  that  because  they  have  stopped 
ordering  any  more  merchandise  from  the 
seller,  they  will  not  be  obligated  for  future 
purchases.  Low  income  consumers  are  also 
particularly  subject  to  preoccupations  and 
diversions  to  more  important  and  pressing 
personal  affairs,  factors  to  which  the  Federal 
Trade  Commission  refers  in  Its  original  pro¬ 
posed  rule  as  a  principal  reason  for  prohibit¬ 
ing  all  negative  option  plans.*" 

Other  consumer  protection/interest 
groups  opposing  riie  revision  to  the  rule 
and  urging  a  return  to  the  concept  of 
prohibiting  negative  option  sales  tech¬ 
niques  were  the  New  York  State  Con¬ 
sumer  Protection  Board,***  OfiQce  of  Con¬ 
sumer  Services,  State  of  Minnesota,*** 
Consumers  Affairs  Division,  Evansville 
Chamber  of  Commerce,**®  Consumer  Pro¬ 
tection  Division,  Office  of  the  Kansas  At¬ 
torney  General,***  New  York  City  De¬ 
partment  of  Consumer  Affairs,***  Office 
of  the  Attorney  General  for  the  State  of 
Wisconsin,***  Office  of  Consumer  Affairs 
for  Montgomery  County,  Md.,*“  The 
Legal  Aid  Society  of  Metropolitan  Den¬ 
ver,*"  Consumer  Association  of  West 
Virginia,***  and  ’The  Louisiana  Consum¬ 
ers  League.***  In  addition.  Congress- 
woman  Ella  T.  Orasso  believes  “•  •  • 
that  consumers  are  badly  served  by  this 
reversal  in  the  FTC’s  position.”  *" 

The  Record  Club  of  America,  a  mem¬ 
bership  club  employing  a  positive  option 
technique,  supported  the  Commission’s 
first  regulatory  proposal  on  the  groimds 
that  negative  option  plans  are  inherently 
unfair  and  unfairly  divert  business  from 
competitors  of  the  negative  option  plans 
such  as  RCOA.  They  affirmed  their 
original  position  in  the  reopened  record 
and  objected  to  the  revised  proposed 
rule.  “It  was  and  Is  our  judgment  that 
the  practice  of  negative  option  selling  is 
so  pervaded  with  deception  that  no 
remedy  short  of  absolute  prohibition  will 
be  entirely  adequate.”  *" 

The  Attorney  General  for  the  State  of 
Wisconsin  argued  that  no  amount  of 
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regulation  of  the  negative  option  type  of 
merchandising  by  book  and  record  clubs 
is  an  adequate  substitute  for  a  total  pro¬ 
hibition  of  the  negative  option  tech¬ 
nique.**  The  brief  submitted  by  the  Wis¬ 
consin  Attorney  General  finds  fault  with 
most  of  the  provisions  of  the  revised  rule. 
Lower  socio-economic  groups  simply  do 
not  vmderstand  the  mechanics  of  a  nega¬ 
tive  option  plan  and  no  amount  of  clear 
and  conspicuous  disclosures  as  required 
by  (a)(1)  of  the  revised  rule  will  be  of 
much  help  to  those  people.**  The  right 
to  cancel  a  membership  looks  good  on 
paper,  but  such  a  right  is  in  practice 
ignored  by  imscrupulous  sellers.  Fur¬ 
thermore  the  time  elements  imposed  in 
the  revised  rule  (such  as  a  minimum  10- 
day  period  to  return  the  rejection  card, 
par.  (a)(l)(v))  are  imsatisfactory  for 
"what  might  be  a  sufficient  time  period 
for  one  consiuner  to  make  a  purchase 
decision  might  very  easily  be  completely 
insufficient  for  another.”  **  The  revised 
rule  fails  to  mention  the  problem  of 
specials.  In  many  negative  option  plans 
"special”  merchandise  offerings  are  made 
on  a  negative  option  basis,  and  many 
consumers  do  not  realize  that  these 
specials  do  not  contribute  to  the  fulfill¬ 
ment  of  a  contract  obligation.  In  addi¬ 
tion  the  revised  rule  offers  no  relief  to 
consumers  who  are  billed  for  mer¬ 
chandise  which  is  not  received,  or  who 
receive  merchandise  that  is  used  or  is  of 
a  poor  and  inferior  quality.**  The  Wis¬ 
consin  Attorney  General  also  criticizes 
the  Commission’s  failure  to  deal  with 
billing  problems  and  opines  that  • 
it  seems  rather  naive  to  ignore  the  pres¬ 
ent  situation  and  suggest  that  a  system 
already  inadequate  will  improve  with  a 
greater  burden  of  responsibility.”  ** 

In  short,  there  appears  to  be  a  una¬ 
nimity  of  disappointment  on  the  part  of 
public  interest  groups  concerning  the 
Commission’s  decision  to  abandon  the 
concept  of  prohibiting  the  use  of  nega¬ 
tive  option  sales  plans. 

As  to  the  reaction  of  individuals,  there 
are  approximately  275  letters  entered  in 
the  public  record  since  its  reopening  to 
consider  the  revised  rule.  Many  of  the 
writers  apparently  thing  that  the  Com¬ 
mission’s  action  was  and  is  aimed  at  all 
negative  option  merchandise  offers  sent 
through  the  mail,  i.e.,  mailouts  that 
stated  that  unless  the  recipient  refuses 
expressly  by  return  mail  that  merchan¬ 
dise  will  be  sent.  The  distinction  between 
that  type  of  merchandising  and  the  club 
type,  where  the  recipient  of  the  notices 
agreed  to  Join  such  a  club  in  the  first 
instance  has  not  been  grasped  by  many 
people  writing.  The  tone  of  their  letters 
indicates  that  they  are  thinking  of  the 
unordered  merchandise  situation  or 
"junk  mail”  type  of  merchandising.**® 
Others,  of  course  apparently  were  aware 
that  the  Commission’s  proposed  rule  was 
applicable  to  the  so-called  club  type  of 
plan  where  the  recipient  of  the  notices 
had  previously  agreed  to  be  a  member. 
They  objected  to  the  technique  or  advo¬ 
cated  its  prohibition  even  though  they 
appear  to  be  aware  that  the  recipient 
voluntarily  agred  to  joint  the  club.’** 
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In  addition  there  was  a  large  group 
who  not  only  advocated  the  prohibition 
of  the  negative  option  mailout  by  clubs 
but  urged  the  use  of  a  positive  option  sys¬ 
tem  to  insure  that  the  book  or  record  club 
shall  not  send  the  selection  unless  the 
member  specifically  requests  it  in 
writing.*** 

A  third,  and  the  largest  group,  consti¬ 
tute  a  potpourri  of  letters  which  indicate 
a  general  abhorrence  to  the  idea  of  nega¬ 
tive  option  type  of  mailouts,  junk  mail, 
and  complaints  about  billings  from  vari¬ 
ous  clubs,  but  do  not  clearly  indicate 
whether  they  are  objecting  specifically 
to  situations  where  the  recipient  agreed 
to  join  in  the  first  instance.  Many  of  the 
letters  and  postcards  simply  state  “Do 
away  with  negative  options”  or  “Get  rid 
of  junk  mail.”  Many  others  in  this  group 
simply  complain  about  some  facet  of  a 
book  or  record  club  operation,  such  as  a 
billing  problem  or  failure  to  receive 
merchandise.*** 

To  reiterate,  all  the  complaint  letters 
were  directed  to  some  facet  of  the  mail 
order  technique  involving  negative  option 
systems. 

It  can  be  concluded  that  most  people 
writing  who  indicate  that  they  know  that 
the  rule  applies  to  clubs  which  require 
prior  subscription  before  cards  are  mailed 
favor  either  an  outright  banning  of  the 
negative  option  technique,***  or  shifting 
to  the  use  of  positive  option  mailouts,*** 
or  favored  some  form  of  regulation  such 
as  is  envisioned  by  the  presently  revised 
proposed  rule.*** 

Some  consumers  indicated  that  they 
oppose  any  prohibition  of  negative  op¬ 
tion  marketing.’*’ 

The  letters  inserted  in  the  public  rec¬ 
ord  since  reopening  do  complain  of  many 
of  the  problems  which  the  revised  rule 
proposes  to  alleviate  and  some  that  it 
does,  not,  such  as  billing  problems.  The 
complaints  and  comments  fall  into  such 
categories  as  continued  mailings  of  mer¬ 
chandise  after  cancellation;  ***  postage 
cost  comments:  ***  failure  to  supply  in¬ 
troductory  material ;  *“  the  time  periods 
for  return  of  cards  too  short;  ***  the  ads 
promoting  the  clubs  are  deceptive:  *“ 
billing  problems;  *'*  observations  of  the 
built-in  problems  involved  such  as  mem¬ 
bers  going  on  vacation,  sickness  in  the 
family,  people  on  travel  status,  slowness 
of  the  mail,  human  procrastination,  all 
of  which  give  rise  to  the  negative  option 
cards  not  being  returned  in  time  and 
merchandise  mailed  to  the  member; 
and  complaints  about  the  special  issues 
which  are  sent  out  in  addition  to  the 
monthly  selections.’" 

Some  consiuners,  however,  indicate 
satisfaction  with  the  services  of  the 
clubs.  Several  clubs  have  submitted  let¬ 
ters  from  their  files  showing  satisfac¬ 
tion  on  the  part  of  consumers  requesting 
cancellation.’* 

CHAPTER  VI.  JUSTIFICATION  FOR  THE 
REGULATORY  APPROACH 

Having  considered  the  aforesaid  views 
and  information  submitted  in  connec¬ 
tion  with  the  proposed  revised  rule,  the 
Commission  is  of  the  opinion  that  the 
decision  to  modify  the  approach  from 
one  of  an  outright  prohibition  to  that  of 


regulation  of  the  negative  option  remains 
soimd. 

The  record  as  supplemented  by  the  re¬ 
opening  no  more  forces  a  conclusion  that 
prohibition  is  mandated  than  does  the 
record  of  the  first  proceeding.  It  no 
more  than  mirrors  the  original  record. 
'The  collection  of  views  garnered  reflect 
some  which  agree  that  regulation  is  more 
appropriate  and  others  which  set  out  the 
litany  of  complaints  concerning  specific 
features  of  these  club  operations  such  as 
billing  complaints,  failure  to  deliver,  not 
enough  time  to  return  the  cards,  etc.  The 
pattern  woven  by  the  views  of  consumer 
protection  interest  groups  and  by  indi¬ 
viduals  is  similar  to  that  demonstrated 
in  the  original  proceedings.  Here  as 
there:  The  threshold  question  that  must 
be  considered  with  respect  to  this  rule 
is  whether  a  negative  option  systems  is  so 
oppressive  to  consumers  and  so  lacking 
in  redeeming  virtues  that  an  outright  ban 
would  be  justified.  Here,  as  there,  the 
record  does  not  support  a  ban. 

What  remains  therefore,  to  be  con¬ 
sidered  is  the  question  of  whether  the 
revised  proposed  rule  serves  the  purpose 
of  effective  regulatory  action  by  this 
Commission. 

The  proposed  revised  rule  was  fash¬ 
ioned  to  correct  the  types  of  abuses  cited 
in  the  Commission’s  original  notice. 
Among  other  things,  the  revised  rule: 

1.  Would  require  that  all  promotional 
material  disclose  the  material  terms  of 
the  selling  plan; 

2.  Would  require  that  a  subscriber  be 
given  a  minimum  of  10  days  in  which  to 
instruct  the  seller  not  to  mail  the  selec¬ 
tion; 

3.  Would  require  the  seller  to  give  full 
credit  and  also  guarantee  postage  for 
merchandise  returned  by  subscribers  who 
were  not  obligated  to  receive  it  for  a  va¬ 
riety  of  reasons; 

4.  Would  require  the  sellers  deliver 
promptly  to  subscribers  any  Introductory 
or  bonus  merchandise; 

5.  Would  require  the  sellers  to  termi¬ 
nate  properly  the  membership  of  a  prop¬ 
erly  identified  contract-complete  sub¬ 
scriber; 

6.  Prohibit  the  seller  from  shipping 
without  the  subscriber’s  express  consent 
substitute  merchandise. 

CHAPTER  V.  SCOPE  OF  THE  FINAL  RULE 

Previously,  as  stated,  the  Commission 
has  concluded  that  the  record  of  the 
proceedings  would  not  support  a  con¬ 
clusion  that  prohibition  of  the  prenotifi¬ 
cation  negative  option  technique  of  mer¬ 
chandising  is  required.  The  record  fails 
to  demonstrate  that  the  negative  option 
system  is  so  oppressive  to  consumers  and 
so  lacking  in  redeeming  virtues  that  an 
outright  ban  of  the  practice  be  instituted. 
That  abuse  to  consumers  in  connection 
with  the  administration  of  the  prenotifi¬ 
cation  negative  option  systems  exist  is, 
however,  clearly  demonstrated  by  the 
record.  F\irther,  the  record  demonstrates 
that  there  is  reason  to  believe  that  these 
abuses  may  be  substantially  eliminated 
by  the  adoption  of  the  proposed  revised 
rule. 
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A.  The  Rule  Applies  Only  to  Prenotifl- 
cation  Negative  Option  Merchandisers. 
The  revised  proposed  rule  is  applicable 
only  to  the  so-called  prenotification 
negative  option  merchandisers,  i.e.,  those 
plans  which  s^d  out  a  notice  of  selection 
prior  to  shipment  and  ship  and  bill  the 
merchandise  if  the  subscri^r  to  the  plan 
does  not  send  back  a  rejection  notice 
within  a  prescribed  time.  The  revised 
proposed  rule  has  no  apiriicability  to  neg¬ 
ative  option  merchandisers  who  option¬ 
ally  tender  merchandise  to  subscribers: 

i.e.,  those  who  s«id,  pursuant  to  prior 
authorization  by  the  customer,  merchan¬ 
dise  to  the  subscriber  without  previously 
sending  a  monthly  selection  notice.  These 
plans,  known  as  continuity  plans,  sub¬ 
scription  shipments,  library  standing  or¬ 
der  arrangements  and  annual  and  series 
arrangements,  are  so  different  from  the 
prenotification  negative  option  type  of 
clubs  (such  as  book  and  record  clubs) 
that  separate  treatment  is  warranted  by 
the  Commission  if  and  when  complaints 
by  consumers  justify  Commission  at¬ 
tention.”' 

B.  Interpretation  of  Other  Major  Pro¬ 
visions. — 1.  Disclosures  must  be  made  in 
promotional  materials.  The  Commission 
concludes  that  all  of  the  disclosure  re¬ 
quirements  of  the  proposed  revised  nile 
should  be  retained  and  that  the  sug¬ 
gestion  that  certain  of  the  disclosrires 
(par.  (a)(l)(v)  and  (a)(l)(vl))  be 
placed  in  welcoming  letters  to  sub¬ 
scribers  after  they  have  joined  the  book 
or  record  clubs  be  rejected.  The  Com¬ 
mission  is  of  the  opinion  that  a  person 
considering  enrolling  in  a  negative  op¬ 
tion  tsrpe  of  club  would  be  vitally  inter- 
rested  in  knowing  that  under  such  plans 
he  is  assured  that  he  will  have  a  mini¬ 
mum  time  (10  days)  in  which  to  peruse 
the  monthly  annoimcement  before  re¬ 
turning  the  rejection  form  and  that  the 
right  also  exists  under  the  plan  to  return, 
postage  free,  merchandise  imtimely 
shipped  to  him. 

2.  Unordered  merchandise  provision. 
The  provision  in  the  rule  that  mer¬ 
chandise  shipped  to  a  subscriber  after 
written  notice  of  cancellation  shall  be 
considered  as  unordered  merchandise 
pursuant  to  Section  3009  of  the  Postal 
Reorganization  Act  of  1970  ^  is  not  im- 
duly  burdensome  on  merchandisers.  A 
contract  ccanplete  subscriber  who  prop¬ 
erly  cancels  should  not  be  burdened  with 
the  obligation  to  retxim  repeated  ship¬ 
ments  of  unwanted  selections  sent  be¬ 
cause  of  the  sellers  failme  to  adjust  the 
account.  However,  the  imordered  mer¬ 
chandise  provision  of  the  rule  permits 
the  mailing  of  one  selection  after  can¬ 
cellation.  This  takes  into  accoimt  the 
argument  of  industry  members  that  it  is 
impossible  to  forestall  crossing  communi¬ 
cations  in  the  mail  and  normal  lag  time 
in  adjusting  accoimts. 

The  imordered  merchandise  provision 
in  the  rule  addresses  itself  to  one  of  the 
six  predicates  for  initiating  the  Trade 
Regulation  Rule  proceeding;  namely, 
failure  of  sellers  to  terminate  member¬ 
ship  plans  immediately.  The  record  of  the 
first  proceedings  indicated  that  there  was 
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sufficient  evidence  to  indicate  that  pre- 
notillcation  negative  option  marketers 
failed  to  honor  proper  cancellation  no¬ 
tices  from  contract  complete  subscrib¬ 
ers."  There  is  little  if  any  indication  in 
the  public  record  of  the  reopened  pro¬ 
ceedings  to  contradict  this  conclusion. 
Letters  of  complaint  speak  of  failure  of 
marketers  to  terminate  contract  com¬ 
plete  subscribers." 

Finally,  the  unordered  merchandise 
provision  in  the  revised  rule  merely  re¬ 
flects  existing  law  and  works  no  hard¬ 
ship  upon  marketers;  it  simcdy  gives  spe¬ 
cific  application  of  that  law  to  the  prac¬ 
tices  of  this  Industry. 

3.  Four -week  requirement  to  ship  in¬ 
troductory  bonus  merchandise.  The 
Commission  agrees  that  the  language  of 
F>aragraph  (b)  (3)  of  the  revised  prc^josed 
rule  requiring  delivery  of  introductory 
or  bonus  merchandise  within  4  weeks 
places  upon  the  marketer  a  burden  of 
guaranteeing  not  only  his  performance 
but  also  that  of  the  postal  service  and 
as  such  imposed  too  stringent  a  require¬ 
ment.  The  deletion  of  the  word  “delivery” 
and  the  insertion  of  the  word  “ship”  im¬ 
poses  a  more  reasonable  requirement. 
The  sentence  as  modified  states  that  it 
is  an  unfair  trade  practice  for  a  mer¬ 
chandiser  to  “refuse  to  ship  within  4 
we^  after  receipt  of  an  mrder  merchan¬ 
dise  due  subscribers  as  introductory  and 
bonus  merchandise  •  •  •  •• 

4.  Required  10-day  period  to  exercise 
option.  After  consideration  of  all  recom¬ 
mendations  concerning  the  time  a  sub¬ 
scriber  should  be  given  to  peruse  the 
monthly  selection  before  deciding 
whether  to  accept  it  or  not,  the  Com¬ 
mission  concludes  that  10  days  consti¬ 
tutes  an  acceptable  minimum  period.  Ten 
days  represents  a  reasonable  compromise 
of  competing  considerations  and  though 
it  may  generate  some  Inconvenience  on 
the  part  of  marketers,  it  should  give  sub- 
scriters  adequate  time  to  make  a  reason¬ 
able  choice. 

c.  MODIFICATIONS  OR  EXTENSIONS  OF  THE 
RULE  REJECTED  BY  THE  COMMISSION 

1.  Meaning  of  “Clearly  and  Conspicu¬ 
ously”.  Some  have  urged  the  Commission 
to  spell  out  in  precise  terms  just  what 
constitutes  clear  and  consiacuous  disclo¬ 
sures  of  promotional  material,  such  as 
requiring  the  printed  matter  to  be  in  10- 
point  type.  It  is  their  view  that  it  is  not 
enough  that  the  rule  simply  state  that 
promotional  material  shall  clearly  and 
conspicuously  disclose  the  material  terms 
of  the  plan,  as  this  alone  does  not  create 
an  adequate  safeguard. 

The  Commission  declines  to  establish 
precise  requirements  for  clear  and  con¬ 
spicuous  disclosures  in  the  rule.  There 
are  many  forms  of  advertising  utilized 
by  negative  option  marketers,  news- 
pap>ers,  advertisements,  letters,  mail  in¬ 
serts,  etc.,  which  are  necessarily  variable 
both  in  makeup,  composition,  and  in 
function.  Therefore  it  is  difficult  to  define 
with  a  precision  applicable  to  all,  just 
what  constitutes  a  clear  and  conspicuous 
disclosure  of  the  material  terms  of  pre- 
notification  negative  option  plans.  The 
burden  of  satisfying  clarity  and  conspic¬ 


uousness  should  rest  with  the  experts, 
the  designers  and  graphics  people  re¬ 
sponsible  for  structuring  promotional 
material. 

For  purposes  only  of  guidance  relating 
to  paragraph  (a)(1)  of  the  rule,  an  ac¬ 
ceptable  standard  would  be  one  in  which 
clear  and  conspicuous  means  that  the 
required  disclosures  should  be  contiguous 
to  each  other  so  as  to  be  a  distinct  ele¬ 
ment  of  the  promotional  material  and 
be  of  a  type  size  at  least  as  large  as  the 
type  size  used  in  the  predominant  body 
copy  of  the  advertisement,  or  if  no  other 
body  copy  is  used,  in  type  size  at  least 
as  large  as  that  of  the  predominant  edi¬ 
torial  body  type  size  oi  the  medium  in 
which  the  advertisement  appears. 

Circumstances  may  dictate  other 
standards  of  achieving  clear  and  con¬ 
spicuous  disclosures  and  the  Cmnmission 
recognizes  that  deviations  from  the  above 
guidance  may  be  necessary  in  particular 
cases  to  achieve  the  required  clarity  and 
conspicuousness  required  by  the  rule. 

2.  Postage  paid  return  forms.  The  rec¬ 
ord  does  not  demonstrate  that  the  failure 
of  prenotification  negative  option  mer¬ 
chandisers  to  supply  postage  paid  return 
forms  to  subscribers  is  so  inherently  un¬ 
fair  as  to  mandate  this  Commission  re¬ 
quiring  that  these  firms  adopt  the  busi¬ 
ness  practice  of  supplying  subscribers 
with  postage  paid  retiun  f<xms.  While 
it  may  add  a  convenience  to  subscribers 
and  may  even  prevent  some  subscriber 
frc«n  neglecting  to  return  his  rejection 
card  in  a  timely  manner,  enhancing  sub¬ 
scriber’s  convenience  particularly  where 
at  least  part  of  the  cost  will  be  borne  by 
subscribers  who  choose  not  to  exercise 
their  option,  is  no  justification  for  Ccru- 
mission  regulation. 

3.  Require  negative  option  merchan¬ 
dise  to  offer  positive  option  alternative. 
The  President’s  Special  Assistant  for 
Consumer  Affairs,  Mrs.  Virginia  Knauer, 
submitted  a  statement  after  the  hearings 
recommending  that  the  Commission  con¬ 
sider  requiring  negative  option  marketers 
to  offer  consumers  an  opportimity  to 
choose  between  negative  option  and  posi¬ 
tive  option  memberships.  She  felt  that 
since  the  industry  argu^  that  consumers 
wanted  a  negative  (H>tion  system,  if  the 
Commission  forced  marketers  to  give 
consumers  a  choice,  the  validity  of  the 
industry’s  argument  would  be  resolved. 

After  careful  consideration,  the  Com¬ 
mission  has  determined  that  the  record 
of  these  proceedings  does  not  support  the 
imposition  of  such  a  requirement.  Rather, 
the  preponderance  of  the  record  evidence 
is  that  the  proposed  regulatory  scheme 
will  alleviate,  if  not  completely  eliminate 
the  documented  consumer  problems. 

4.  Special  Provision  for  Minors.  The 
Commission  was  urged  to  regulate  in 
some  manner  the  dealings  of  negative  op¬ 
tion  marketers  with  minors.  It  is  quite 
easy  to  sympathize  with  the  nature  of 
the  complaint  that  minors  do  sometimes 
become  ensnared  in  record  and  book 
clubs  without  full  knowledge  of  the  fi¬ 
nancial  impact  involved.  The  record  does 
not  indicate,  however,  that  this  is  a  prob¬ 
lem  of  great  magnitude.  Furthermore  the 
nature  of  the  transaction  is  such  that  the 
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company  is  the  party  having  the  burden 
of  collection  and  the  question  of  liability 
of  a  minor  to  the  billing  company  is  one 
that  is  subject  to  individual  State  law. 

5.  Disclosure  of  Handling  Charges. 
Neither  does  the  Commission  concur  that 
a  requirement  that  negative  option  mar¬ 
keters  be  required  to  include  handling 
charges  in  their  price  quotations  in  their 
promotional  material.  The  amount  of  a 
handling  charge  is  dependent  on  such 
variables  as  the  weight,  size  and  quan¬ 
tity  of  merchandise  ordered  and  it  would 
not  be  practical  for  marketers  to  state  in 
their  price  quotation  in  advertisements 
accurate  estimates  of  handling  charges. 
The  book  and  record  clubs  presently  indi¬ 
cate  the  price  of  the  books  offered  and 
the  fact  that  a  handling/postage  charge 
will  be  added  to  the  price. 

6.  Miscellaneous  suggested  provisions. 
Other  suggested  modifications’®  to  the 
revised  rule  would  require  clubs  to  spec¬ 
ify  how  many  books  are  in  each  set;  al¬ 
low  recipients  of  books  to  return  the 
books  or  records  even  though  they  failed 
to  return  the  rejection  cards,  furnish 
each  member  a  full  copy  of  the  agree¬ 
ment  prior  to  sending  any  selection ;  fur¬ 
nish  in  the  monthly  statement  the  num¬ 
ber  of  books  that  each  customer  has 
purchased;  supply  the  subscriber  with 
a  copy  of  the  return  card  so  that  the 
subscriber  has  a  record  of  what  he  re¬ 
jected;  and  require  that  parties  refused 
membership  in  clubs  because  of  insuffi¬ 
cient  or  bad  credit  ratings  be  advised 
that  membership  was  denied  because  of 
the  insufficient  or  bad  credit  ratings. 

While  any  of  these  suggestions  may 
add  to  the  convenience  of  some  club 
members,  their  absence  is  not  so  inher¬ 
ently  unfair  to  the  members  as  to  war¬ 
rant  this  Commission  imposing  these 
burdensome  requirements.  These  sug¬ 
gestions  were,  therefore,  rejected. 

CHAPTER  VI.  EFFECTIVE  DATE 

Industry  members  commenting  on  the 
effective  date  have  stated  that  6  months 
constitutes  a  reasonable  time  to  allow 
them  to  achieve  compliance  with  the  reg¬ 
ulation.’" 

In  view  of  pending  litigation  regarding 
the  Commission’s  rulemaking  author¬ 
ity,  the  Commission  has  decided  to  de¬ 
fer  the  announcement  of  an  effective 
date  for  this  rule.  Upon  resolution  of 
the  litigation  the  Commission  will  make 
a  subsequent  announcement  concerning 
the  effective  date.  It  should  be  noted, 
however,  that  the  rule  constitutes  an  ex¬ 
pression  of  the  Commission’s  view  of 
what  should  be  the  application  of  section 
5  of  the  Federal  Trade  Commission  Act 
to  the  prenotification  negative  option 
technique  of  merchandising. 

Appendix 

SUGGESTED  MODIFICATIONS  OF  THE  REVISED 
PROPOSED  RULE  BT  INDUSTRY 

1.  Disclosures.  Doubleday  suggests  a  major 
excision  of  the  language  contained  in  para¬ 
graphs  (a)(1)  (V)  and  (vi)  from  the  rule 
and  proposes  that  such  Information  be  In¬ 
cluded  In  a  welcoming  letter  to  the  sub- 
scrlber.''^  Doubleday  points  out  that  para- 
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graphs  (a)(1)  (v)  and  (vl)  are  disclosure 
requirements  that  Inform  subscribers  of  the 
“•  •  •  obligations  of  the  seller  to  provide 
sufficient  time  to  the  members  to  return  op¬ 
tion  cards  accompanying  selection  announce¬ 
ments,  and  the  obligation  to  credit  return 
and  guarantee  postage  on  such  returns  when 
the  seller  fails  to  provide  such  sufficient  time 
for  decision  making.  We  believe  that  at¬ 
tempting  to  include  a  complete  description 
of  these  obligations  of  the  seller  in  the  pro¬ 
motional  material,  together  with  a  complete 
description  of  all  the  obligations  of  the  pro¬ 
spective  club  member  which  comprises  the 
balance  of  the  required  disclosures,  wlU 
tend  to  foster  more  confusion  than  enlight¬ 
enment.  It  will  necessitate  so  much  detailed 
and  lengthy  copy  that  full  readership  and 
overall  comprehension  of  the  essentials  of 
how  the  club  plan  works  will  probably  be 
significantly  reduced.” 

Doubleday  pursues  the  logic  of  the  sug¬ 
gestion  further  by  arguing  that  the  critical 
thing  in  all  promotional  material  is  for  the 
prospective  member  to  understand  clearly 
all  of  the  obligations  that  he  will  assume  by 
becoming  a  subscriber.  Only  after  joining 
the  club  does  it  become  relevant  that  he  un¬ 
derstand  the  detailed  operating  procedures 
of  the  club,  such  as  the  fact  that  subscribers 
will  have  a  minimum  of  10  days  to  return  the 
card  and  their  right  to  postage  paid  return 
of  books  in  the  event  that  the  10-day  period 
is  not  honored  by  the  seller.^* 

Doubleday  then  suggests  that  Information 
to  the  subscriber  concerning  his  right  of  a 
minimum  10-day  return  period  and  right  to 
postage  paid  guarantees  for  material  re¬ 
turned  when  the  10-day  return  minimum 
period  is  not  honored  by  the  company  could 
be  disclosed  to  the  customer  in  a  welcoming 
letter  sent  to  him  by  the  club  once  he  be¬ 
comes  a  member  of  the  club.  It  is  in  this  let¬ 
ter  that  “•  •  ‘a  detailed  description  of  the 
obligations  of  both  the  member  and  the  seller 
can  most  effectively  be  made.  This  is  also  a 
document  we  ask  the  member  to  keep  and 
refer  to  during  his  membership  as  a  per¬ 
manent  record  of  both  his  rights  and  obli¬ 
gations.  It  is  therefore  a  much  more  effective 
vehicle  to  Insure  continued  understanding 
than  promotional  material  which  is  virtually 
never  kept,  or  coupons  from  promotional  ma¬ 
terial  which  are  sent  in.”  >■<* 

Doubleday  would  thus  excise  paragraphs 
(a)(l)(v)  and  (a)(l)(vi)  from  the  dis¬ 
closure  requirements  of  the  proposed  rule 
and  replace  them  with  language  in  the  rule 
which  would  require  sellers  to  send  each 
new  member  a  welcoming  letter  disclosing 
that  (1)  a  minimum  of  10  days  would  be 
allowed  in  which  to  mail  any  form  contained 
in  the  monthly  selection  announcements  and 
(2)  that  a  seller  will  credit  the  return  and 
pay  postage  of  a  returned  item  that  was 
received  by  the  subscriber  before  he  had  an 
opportunity  to  mail  the  rejection  form  back 
to  the  seller  within  the  minimum  10-day 
period 

Doubleday's  point  is  that  it  would  clutter 
up  advertisements  if  they  were  required  to 
disclose  the  10-day  minimum  mailing  re¬ 
quirement  and  the  fact  that  a  subscriber 
could  return  merchandise  postage  paid  un¬ 
der  certain  circumstances.  They  don’t  re¬ 
sist  the  notion  that  such  information  is  use¬ 
ful  to  the  subscriber,  they  simply  urge  that 
its  required  inclusion  in  their  advertisements 
will  prove  cumbersome,  and  that  so  much 
information  in  the  ads  would  constitute  an 
information  overkill  and  tend  to  confuse 
rather  than  enlighten  the  reader. 

2.  Deletion  of  Unordered  Merchandise 
Proi^ision.  Section  (b)(1)  (ill)  of  the  pro¬ 
posed  rule  Imposes  a  requirement  that  once 
a  contract-complete  subscriber  cancels  his 
subscription  in  a  negative  option  plan  and 
merchandise  is  forwarded  to  the  subscriber 
notwithstanding  the  cancellation,  the  mer¬ 


chandiser  is  required  to  credit  the  return 
of  and  guarantee  postage  of  the  first  selec¬ 
tion  sent  after  cancellation.  For  all  other  se¬ 
lections  sent  after  cancellation  the  former 
subscriber  recipient  is  entitled  to  treat  all 
shipments  as  unordered  merchandise  pur¬ 
suant  to  section  3009  of  the  Postal  Reorgani¬ 
zation  Act.“* 

It  has  been  urged  by  Industry  members 
that  the  Commission  “reconsider  the  suitabil¬ 
ity  of  applying  the  unordered  merchandise 
law”  in  the  context  of  books  sent  to  contract 
complete  subscribers.  Doubleday  feels  that 
“if  large  numbers  of  people  become  aware  of 
the  fact  that  they  could  obtain  books  free 
of  charge  as  unordered  merchandise,  simply 
by  claiming  to  have  sent  in  a  cancellation 
notice,  the  cost  of  this  policy  could  become 
prohibitive.”  “» 

3.  Time  Requirement  for  Introductory  or 
Bonus  Merchandise.  It  has  been  urged  that 
the  4-week  delivery  time  frame  set  out  in 
paragraph  (b)  (3)  is  too  rigid  to  cover  all 
mailing  situations.  Paragraph  (b)  (3)  states 
that  it  is  an  unfair  trade  practice  for  a  nega¬ 
tive  option  seller  to  “Refuse  to  deliver  within 
four  weeks  after  receipt  of  an  order  merchan¬ 
dise  due  subscribers  as  Introductory  and 
bonus  merchandise  •  •  •”  (Italics  added.) 

The  industry  members  pointed  out  that  it 
is  not  practical  to  impose  such  a  rigid  re¬ 
quirement  that  they  assure  delivery  of  the 
merchandise  to  the  subscriber  within  4  weeks 
since  the  means  of  assuring  such  delivery 
within  that  time  period  is  in  the  hands  of  a 
third  party,  the  U.S.  Postal  Service.  The  sug¬ 
gested  change  is  that  the  provision  be  modi¬ 
fied  so  that  the  book  or  record  club  be  re¬ 
quired  to  ship  bonus  material  within  4  weeks 
rather  than  be  responsible  for  its  delivery 
within  4  weeks. 

“The  weakness  of  this  provision,  as  I  read 
it,  is  that  it  makes  the  seller  morally  and 
practically  responsible  for  the  accomplish¬ 
ment  of  something  which  it  is  not  within  the 
sellers’  power  to  achieve  or  guarantee.  It  the 
delivery  system  were  entirely  within  the 
control  of  the  seller,  this  provision  would 
be  reasonable;  but.  Inasmuch  as  the  delivery 
system  is  that  of  the  United  States  Postal 
Service  (USPS)  and  totally  beyond  the  power 
of  any  user  to  control,  it  is  unreasonable  to 
judge  the  seller's  performance  on  the  basis 
of  the  USPS  performance." 

“It  is  a  well  known,  if  unhappy,  fact  of 
mail  order  business  life  in  1972  that  the 
USPS  is  no  longer  able  to  provide  speedy 
delivery  which  would  assure  receipt  of  goods 
by  a  buyer  within  four  weeks  of  deposit  in 
the  postal  pipeline  by  the  seller — much  less 
within  four  weeks  of  the  receipt  of  the  order 
by  the  seller  •  • 

Mr.  Black  pointed  out  that  given  the 
vagaries  of  the  Postal  Service  it  is  quite  pos¬ 
sible  that  there  could  be  many  violations  of 
the  4-week  delivery  requirement. 

“Consider  that  the  language  of  the  pro¬ 
posed  revised  rule  requires  that  the  entire 
delivery  process,  including  not  only  that 
within  the  USPS  but  also  preparatory  serv¬ 
icing  of  the  order  at  the  office,  of  the  seller 
and  the  actual  packaging  of  the  books  at  the 
warehouse,  must  not  exceed  4  weeks  (28 
days)  between  receipt  of  the  order  ana  de¬ 
livery  of  the  package.  It  must  be  obvious  to 
all,  considering  the  slowness  of  the  postal 
service,  that  a  tremendous  number  of  'viola¬ 
tions’,  however  inadvertent,  will  occur,  jam¬ 
ming  the  case  load  of  the  Commission  and 
requiring  substantial  administrative  work  by 
the  seller  in  explaining  the  circumstances  of 
each  case.” 

Change  in  the  wording  of  the  rule  so  as 
to  require  the  sellers  to  “ship”  rather  than 
“deliver”  within  4  weeks  was  urged  upon 
the  Commission  by  other  Industry  represent¬ 
atives  and  one  consumer,  all  citing  the  un¬ 
certainties  of  the  mall  service.’'^ 
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It  has  also  been  suggested  that  to  obviate 
any  ambiguity  arising  in  the  interpretation 
of  the  revised  rule  that  the  language  of  para¬ 
graph  (a)  (1)  (V)  be  modified  so  as  to  remove 
the  word  “return"  and  place  in  lieu  thereof 
the  word  “mail.” 

“As  now  written,  this  paragraph  requires 
a  disclosure  that  the  ‘subscriber  will  be  pro¬ 
vided  with  at  least  ten  (10)  days  in  which 
to  return  [the  negative  cation]  form  •  •  •• 
(emphasis  supplied).  We  pixqxise  that  the 
word  ‘return’  appearing  in  this  paragraph 
be  changed  to  ‘mail*  to  make  it  consistent 
with  the  actual  w'c«xling  of  the  substantive 
requirement  in  paragraph  (a)(3)  that  the 
seller  mvist  ‘provide  the  subscriber  with  at 
least  ten  (10)  days  to  mail  his  form.’  (em¬ 
phasis  supplied)  A  change  is  also  necessary 
to  make  the  wording  consistent  with  para¬ 
graph  (a)  (1)  (vi)  which  requires  disclosure 
of  the  right  to  return  selections  when  the 
announcement  and  form  are  not  received  in 
time  to  ‘afford  (the  subscriber)  at  least  ten 
(10)  days  in  which  to  mail  bis  form  to  the 
seller.’  [emphasis  supplied]  The  use  of  the 
word  ‘mail’  is  also  more  precise  and  will 
eliminate  any  ambiguity  as  to  the  action  in 
which  the  consumer  is  given  ten  days  to 
perform.’’ 

Suggested  MonmcATioifs  to  the  Pboposed 
Ruu  BT  Othebs 

In  addition  to  the  modifications  urged  by 
industry  members,  letters  from  consumerists 
as  well  as  individuals  have  offered  suggestions 
for  regulating  the  practices  of  the  book  and 
record  clubs. 

1.  Ten-Day  Consideration  Period.  Some 
urge  that  allowing  ten  (10)  days  is  not 
enough  time  for  parties  to  retmn  their  re¬ 
jection  cards.™  Others  agree  that  10  days  is 
too  short  a  period  and  suggest  that  the  pe¬ 
riod  should  estend  anywhere  from  15  days 
to  45  days.™ 

’The  Acting  Executive  Director  of  the  New 
York  State  Consumer  Protection  Board 
states; 

“Althou^  otir  voliune  is  not  large,  those 
complaints  relating  to  negative  option  plans 
generally  Indicate  that  the  consumer  is 
offered  more  than  10  days  to  respond. 

We  feel  the  Commission’s  proposed  10-day 
response  period  legitimizes  the  practice  of 
those  companies  which  rely  heavily  on  human 
error  to  make  a  profit.  Therefore,  we  recom¬ 
mend  that  the  re^xmse  period  be  expanded 
to  30  days.™ 

The  Record  Club  of  America  holds  that 
“the  subscriber  should  be  afforded  an  abso¬ 
lute  minimum  of  25  days  in  which  to  mail 
the  form  to  the  seller.”  ™ 

Mr.  David  Oladfelter  points  out: 

“The  10-day  period  which  you  propose  to 
allow  subscribers  to  return  cards  indicating 
rejection  is  far  too  short.  A  45-day  period 
would  be  much  more  reasonable.  Ten  days 
would  not  be  sufficient  to  allow  for  delays 
in  the  mail,  or  response  by  subscribers  away 
from  home  on  vacation  or  business,  or  for 
busy  pe<^le  to  make  up  their  minds  definitely 
about  whether  they  want  the  selection.”  ™ 

As  indicated  some  consumer  letters  and 
statements  by  conmmer  organizations  in  the 
reopened  proceedings  have  again  urged  the 
Commission  to  lengthen  the  tninitmim  lo- 
day  period  while  mdxistry  representatives 
have  raised  no  loud  outcry  against  the  10- 
day  requirement  during  the  reopening  of 
these  proceedings,  although  the  Book-of-the- 
Month  Club  did  urge  that  the  10-day  period 
set  out  in  the  revised  rule  not  be  extended 
any  further.  *»• 

3.  Postage  costs.  Some  have  suggested  that 
the  seller  be  required  to  provide  the  sub¬ 
scribers  with  self  addressed  and  postage  paid 
envelopes  so  as  to  make  it  more  convenient 

See  footnotes  at  end  of  document. 


for  the  subscribers  to  return  the  rejection 
form,™  or  at  the  very  least  provide  the  sub¬ 
scriber  with  an  envelope.™  Mr.  Walter  E. 
Helgoth,  Director  for  Consumer  Affairs  for 
the  City  of  St.  Louis  writes:  “Silly  it  may 
sound,  but  many  families  have  a  certain  time 
of  month  for  paying  bills  (the  first;  welfare 
check  time;  or  whenever  the  salary  is  paid). 
After  that,  trips  to  get  a  money  order  or 
postage,  or  whatever  are  ‘special’  often  an 
Inconvenience,  and,  of  course,  are  ‘put  off’ 
until  too  late.”  ™ 

Mr.  Victor  Kivel  in  noting  that  the  book 
club  that  he  belongs  to  does  not  include  a 
rettirn  envelope  concludes:  “Obviously  they 
are  hoping  that  members  will  not  take  the 
time  and  trouble  to  find  an  envelope,  at¬ 
tach  a  stamp,  and  mall  it  back.”  ™ 

The  Record  Club  of  America  suggested  that 
the  Commission  require  a  disclosure  that 
the  subscriber  must  pay  the  postage  on  the 
reject  form.™ 

In  opposition  to  the  idea  that  clubs  ought 
to  supply  self  addressed  postage  paid  enve¬ 
lops,  the  Book-of-the-Mcmth  Club  points 
out  that  there  is  nothing  to  indicate  that 
those  who  belong  to  clubs  find  it  a  burden  to 
pay  8  cents  a  month  to  return  the  negative 
option  form  or  that  the  fact  that  they  have 
to  affix  a  stamp  to  the  return  form  deters 
people  from  returning  the  form.  In  addition, 
BOMC  points  out  that  to  prepay  the  postage 
for  all  return  forms  sent  out  by  the  club  each 
month  would  increase  the  total  cost  of  the 
club  operations  substantially  which  would 
ultimately  be  passed  on  to  the  club  members 
in  the  form  of  higher  prices  and  such  Increase 
in  cost  would  be  imfalr  to  members  who 
choose  not  to  return  the  monthly  forms  but 
to  accept  the  merchandise  selection  of  the 
month.™  Book-of-the-Month  Club  discusses 
the  cost  factor  involved: 

“Moreover,  a  requirement  that  the  seller 
pay  such  postage  would  impose  an  additional 
expense  which  would  of  necessity  be  trans¬ 
lated  into  higher  prices  on  merchandise  scfid 
to  the  consumer.  Indeed,  this  additional  ex¬ 
pense  would  be  greater  than  the  8  cents 
postage  on  the  return  of  each  form  now 
paid  by  the  subscriber.  For  the  only  way  a 
seller  could  feasibly  comply  with  such  a  re¬ 
quirement  would  be  to  supply  the  subscriber 
with  a  business  reply  retxim  envelope  under 
a  first-class  permit  number.  Under  current 
rates,  the  return  postage  in  such  circum¬ 
stances  would  be  10  cents  (8  cents  postage, 
plus  2  cents  service  charge) .  Thus,  since  the 
cost  of  the  envelc^  and  the  postage  in  the 
end  would  be  translated  into  higher  mer¬ 
chandise  cost,  the  overall  cost  to  consumers 
would  be  greater  than  it  now  is  were  each 
subscriber  who  returned  a  card  merely  to 
pay  the  8  cents  postage.”  ™ 

3.  Consumer  opportunity  to  select  either 
positive  or  negative  option.  It  was  suggested 
by  some  writing  the  Commission  that  mer¬ 
chandisers  be  required  to  affOTd  the  con¬ 
sumer  the  choice  of  a  negative  optimi  plan 
or  a  positive  option  device  when  the  sub¬ 
scriber  joined  the  club.  This  suggestion  was 
also  placed  before  the  CkMnmlssion  in  the 
original  proceedings  by  Mrs.  Virginia  Knauer, 
the  President's  Advisor  on  Consumer 
Affairs.™ 

4.  Specify  precisely  what  clear  and  con¬ 
spicuous  means.  In  commenting  on  the  dis¬ 
closure  requirements  of  the  pix^xwed  rule 
some  maintain  that  lor  the  Commission  to 
require  only  that  the  “Promotional  material 
shall  clearly  and  conspicuously  disclose  the 
material  terms  of  the  plan  •  •  •”  does  not 
create  an  adequate  safeguard.  It  is  their 
view  that  the  rule  should  spell  out  specifi¬ 
cally  just  what  are  the  standards  for  clear 
and  conspicuous.  The  Record  Club  of  Amw- 
ica,  the  positive  option  seller,  states:  “This 
could  be  done  either  by  specifying  mini¬ 
mum  headline  and  body  type  for  required 
disclosures — e.g.,  14  point  headline;  10  point 


body  type — or  by  specifying  that  the  re¬ 
quired  disclosure  shall  not  be  printed  less 
prominently  than  other  textual  material  in 
the  promotion.”  ™  The  National  Consumer 
Law  Center  suggests  that  in  order  to  avoid 
tactics  which  would  obscure  the  information 
required  to  be  disclosed  in  a  clear  and  con¬ 
spicuous  manner  “•  •  •  the  trade  regulation 
rule  should  prescribe  both  a  specific  form 
to  be  used  and  a  minimum  type  size.”  ™ 
Another  suggestion  is  to  require  the  seller  to 
make  disclosures  in  bold  tyi>e  twice  the  size 
of  any  other  printed  matter  in  the  agree¬ 
ment.™ 

5.  Membership  by  minors.  It  has  been  sug¬ 
gested  by  some  writing  the  Commission  that 
often  minors  apply  for  membership  in  these 
book  and  record  clubs  and  then  realize  too 
late  what  they  have  obligated  themselves 
to.™  Cyril  J.  Statt  comments: 

The  proposed  legislation  fails  to  come  to 
grips  with  the  most  serious,  prevailing  abuse. 
This  is  the  sale  of  negative  option  plans  to 
minors  under  the  law,  who  in  fact  are  the 
most  gullible,  and  the  subsequent  harrass- 
ment  of  subscribing  minors  who  fail  to  com¬ 
plete  the  plan. 

I  recommend  for  your  consideration  the 
inclusion  in  any  proposed  reg\ilatlons  of  spe¬ 
cific  wording  requiring  the  Seller  to  make 
clear  in  his  advertisements  the  fact  that  sub¬ 
scription  by  minors  will  not  be  accepted  and 
to  place  on  the  Seller  responsibility  for  de¬ 
termination  that  subscribers  are  of  legal 
age.™ 

Robert  B.  Choate  of  the  CotmcU  On  Chil¬ 
dren,  Media  and  Merchandising  writes  that 
“for  children  under  14  years  of  age  I  recom¬ 
mend  that  they  must  take  the  initiative  to 
receive  the  first  three  items  in  any  series  of 
purchases  and  that  their  silence  during  such 
period  cannot  be  construed  as  any  affirma¬ 
tive  gesture.  Furthermore,  I  would  recom¬ 
mend  that  for  children  imder  14  parents 
must  cosign  any  such  affirmative  gesture  if 
the  product  entails  a  payout  ot  more  than  $5 
over  a  3-month  period.”  ™ 

Mr.  Ronald  Jones  argues  that  record  clubs 
prey  on  immature  minds  such  as  early  teen¬ 
agers  who  can  commit  themselves  for  con¬ 
siderable  sums  of  money  and  then  become 
subjected  to  monthly  negative  option  cards 
which  must  be  returned  promptly.™ 

6.  Disclosure  of  handling  charges.  Again 
it  has  been  suggested  by  some  writing  the 
Commission  that  book  and  record  clubs  be 
required  to  include  handling  charges  in  price 
offerings.™  The  clubs  presently  indicate  the 
price  of  the  books  offered  and  further  indi¬ 
cate  that  a  handling/postage  charge  will  be 
added  to  the  price  without  specifying  just 
what  the  charge  will  be.  In  essence  the  ob¬ 
jection  to  stating  specific  handling /postage 
charges  in  promotional  materials  is  the  fact 
that  “A  very  substantial  range  of  shipping 
and  handling  charges  per  package  mailed  is 
generated  in  the  course  of  monthly  {^ra¬ 
tions,  for  obvious  reasons.  These  charges  are, 
on  an  individual  customer  basis,  a  func¬ 
tion  of:  (a)  The  number  of  books  ordered, 
(b)  the  weight  of  these  books,  and  (c)  the 
physical  dimensions  of  the  book(s).  which 
dictate  the  size  and  weight  of  cartoning  and 
packing  materials.  We  are  also  faced  with 
periodic  changes  in  postal  rates  in  un¬ 
predictable  amounts.”  ™ 

The  balance  of  suggested  modifications  to 
the  revised  rule  as  proposed  is  made  up  of  a 
potpoiuTl  of  comments  that  would  require 
clubs  to  specify  how  many  tjooks  are  in  each 
set,™  to  set  time  limits  on  the  return  of 
merchandise  because  some  people  read  the 
books  before  returning  them;  ™  allow  recipi¬ 
ents  of  books  to  return  the  books  or  records 
even  though  they  failed  to  return  the  rejec¬ 
tion  cards;  ™  to  furnish  each  member  a  full 
copy  of  the  agreement  prior  to  sending  any 
selection, to  furnish  in  the  monthly  state¬ 
ment  the  number  of  books  that  each  cus- 
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tomer  has  purchased  In  relation  to  the  sub¬ 
scriber’s  minimum  purchase  obligation  or 
notify  the  customer  once  the  minimum  re¬ 
quired  selections  have  been  purchased;** 
supply  the  subscriber  with  a  copy  of  the  re¬ 
turn  card  so  that  the  subscriber  has  a  record 
of  what  he  has  rejected,**  and  require  that 
cny  party  refused  membership  In  a  club  be¬ 
cause  of  insufficient  or  bad  credit  rating  bo 
advised  that  membership  was  denied  because 
of  the  Insufficient  or  bad  credit  rating.*^ 

While  these  suggestions  may  add  to  the 
convenience  of  club  members,  they  are  not 
of  a  nature  that  their  absence  is  so  Inher¬ 
ently  unfair  to  the  members  as  to  warrant 
this  Commission  Imposing  the  requirement 
that  prenotlflcation  negative  option  market¬ 
ers  furnish  these  conveniences  to  subscrib¬ 
ers.  The  Commission  therefore  declines  to 
adopt  the  suggested  modifications. 

1  The  notice  provided  that  hearings  on  the 
proposed  rule  were  to  be  held  on  August  18 
and  19,  1970.  After  Issuance  of  the  notice, 
seven  Interested  parties  to  this  proceeding, 
notably  members  of  the  book  and  record  club 
Industries,  requested  postponement  of  the 
scheduled  hearings  for  periods  ranging  from 
60  to  120  days.  The  Commission  reviewed 
their  requests  and  decided.  In  the  Interests 
of  all  concerned,  to  postpone  the  hearings  for 
a  period  of  90  days.  Notice  of  this  postpone¬ 
ment  was  made  In  the  Federal  Register  on 
July  21,  1970,  35  PR  11640. 

•Association  of  American  Publishers,  Rec¬ 
ord  4428-43;  and  Recording  Industry  Associa¬ 
tion,  Record  2759-72. 

•  Record  2759. 

•  37  FR  2848. 

•  Most  of  the  Information  concerning  the 
development  of  the  prenotification  system  of 
negative  option  marketing  comes  from  Mr. 
Maxwell  Ssickheim’s  book,  “My  First  Sixty 
Years  In  Advertising;”  Prentice-Hall,  Inc.; 
Englewood  Cliffs.  N.J.;  1970.  Mr.  Sackhelm 
was  one  of  the  original  designers  of  the 
marketing  technique  and  his  comments  on 
Its  development  are  well  worth  reading.  In¬ 
formation  footnoted  above  can  be  found  on 
p.  113  of  this  book.  This  book  will  hereinafter 
be  referred  to  as  Sackhelm. 

•Sackhelm.  p.  117. 

’Id.  pp.  117-120. 

» Sackhelm,  p.  157. 

•  Oral  statement  of  Mr.  Ira  Mlllsteln,  repre¬ 
senting  the  Association  of  American  Pub¬ 
lishers.  Inc.;  transcription  page  No.  34.  The 
transcription  page  numbers  will  hereinafter 

be  referred  to  as  Tr _ _  Mr.  Millsteln’s 

statements  will  hereinafter  be  referred  to 
as  Mlllsteln. 

“Written  statement  of  the  Recording  In¬ 
dustry  Association  of  America,  Inc.,  Record 
2662.  All  references  to  pages  In  the  public 
record  will  hereinafter  be  referred  to  as  Rec¬ 
ord  _ Also  all  references  to  this  party, 

l.e.,  the  Recording  Industry  Association  of 
America,  Inc.,  will  be  referred  to  as  Record¬ 
ing  Industry  Association. 

”  Recording  Industry  Association,  Record 
2676.  A  statement  by  Mr.  Robert  R.  Nathan, 
of  Robert  R.  Nathan  Associates,  Inc.,  an  eco¬ 
nomics  consulting  firm,  made  similar  com¬ 
ments  in  regard  to  the  book  publishing  In¬ 
dustry;  see  Tr  141-142.  Mr.  Nathan’s  state¬ 
ments  will  hereafter  be  designated  Nathan. 

’•  This  estimate  was  made  by  the  RCA  Rec¬ 
ords.  division  of  NBC.  Inc.  In  its  written  sub¬ 
mission  at  p.  3081  of  the  Record.  Other  esti¬ 
mates  are  g^ven  by  various  Interested  parties 
that  vary  In  size;  however,  RCA’s  is  the  most 
noticeable  because  It  follows  the  generally 
accepted  estimations.  Radio  Corporation  of 
America  will  hereinafter  be  referred  to  as 
RCA. 

’*  Written  views  of  Lester  Wunderman, 
President,  Wunderman,  Rlcotta  &  Kline,  Inc., 
Advertising  Agency,  Record  3289. 


“Statement  of  Doubleday  &  Co.  Inc.,  The 
Literary  Guild  of  America.  Inc.,  Nelatm  Dou¬ 
bleday  Inc.,  Record  3341-3342.  Hereinafter 
referred  to  as  Doubleday. 

“Statement  of  Book-of-the-Month  Club, 
Inc.,  Record  3501.  Hereinafter  referred  to  as 
BOMC. 

“  Id.  at  3512. 

”  Doubleday,  Record  3387. 

“Id.  at  3388. 

’•Statement  of  Professional  &  Technical 
Programs,  Inc.  Record  2958. 

*"  Statement  of  Lester  Wunderman,  Record 
3290. 

Recording  Industry  Association,  Record 
2676. 

**  RCA,  Record  3080. 

••Doubleday,  Record  3410;  and  BOMC, 
Record  3545-7. 

•*  BOMC,  TR  192. 

“  Record  45.  225,  338,  351,  545,  602,  641,  647, 
758,  828,  918A,  1683,  1697,  1830,  3802,  3817, 
3860,  3874,  3890,  and  4271. 

“Record  55,  98,  153,  186,  205,  309,  406,  415, 
496,  704,  794,  1043,  1048,  1678,  1848,  1889, 
1898. 

*  As  an  example,  Raymond  Sawyer,  Direc¬ 
tor,  Institute  of  Public  Law,  The  University 
of  New  Mexico  School  of  Law  in  a  letter 
(Jan.  14,  1968)  Informed  the  Columbia 
Stereo  Tape  Club: 

•••  •  •  your  adv.  does  not  say  that  I  must 
send  back  to  you  and  pay  the  postage  each 
month,  a  card  declining  your  monthly  selec¬ 
tion.  That  I  refuse  to  do.  I  will  accept  ana 
pay  for  only  the  cartridges  which  I  order,  not 
the  ones  you  select  for  me  *  *  *  I  do  not 
accept  such  a  burden."  Rec.  225. 

On  December  28,  1968,  he  Informed  the 
club  that: 

“You  are  getting  off  to  a  miserable  start 
with  me.  After  I  ordered  your  Stereo  8  Tape 
Cartridge  Player,  you  sent  me  a  card  on 
December  6  that  your  ‘supply  has  been  de¬ 
pleted.’ 

“Now,  on  December  23  you  had  nerve 
enough  to  send  me  an  American  Express 
Charge  Record  billing  me  for  $39.95  although 
I  have  not  received  either  the  player  nw  the 
three  tapes  which  were  a  required  part  of  my 
order.”  Rec.  224. 

And  by  letter  dated  May  26,  1970,  he  in¬ 
formed  the  Commission: 

“Since  writing  to  you  a  year  ago,  I  have 
resigned  from  the  CcHumbia  Stereo  Tape 
Club  twice.  In  July  1969  and  again  on, 
6  September  1969,  to  no  avail. 

‘’The  tapes  keep  coming.  I  have  returned 
them  regularly  since  May  1969  through 
March  1970. 

“•  •  *1  have  received  one  ‘Columbia  Col- 
lect-0-Gram‘  saying  my  account  ‘Is  now  In 
the  collection  department.’  •  •  •  I  did  not 
pay  the  $7.65  as  It  was  for  a  tape  I  did  not 
order  and  which  I  returned.  1  don’t  know 
what  any  later  bills  may  have  contained  be> 
cause  I  also  return  all  correspondence.  The 
company  violated  its  advertising  as  to  the 
details  of  the  club,  and  did  not  send  me 
the  tape  player  which  it  advertised,  so  I  do 
not  consider  that  I  ever  had  a  contract  with 
them  anyway.”  Record  227. 

“Record  13,  24.  28,  31,  45,  52,  71,  77,  79, 
99.  141,  145,  213,  217,  228,  351,  424,  449,  471, 
472,  484,  581,  582,  589,  591,  602,  612,  636,  641, 
647,  649,  663,  733,  736,  834,  870,  981,  1001, 
1048,  1964,  1080,  1092,  1177,  1180,  1214,  1224, 
1229,  1672,  1678,  1697,  1705,  1707,  1712,  1723, 
1808.  1846,  1910,  1949.  2100,  2129,  2419,  2424, 
2433,  2462,  2471,  2489,  2490,  2504,  2510,  2513, 
2515,  2528,  2537,  2545,  2548,  2555,  2557,  2560, 
2589,  2614,  3808,  3819,  3822,  3824,  3846,  3859, 
3866.  3924,  4165,  4167,  4278,  4291,  4382,  4395. 

“Record  7. 

“Record  31. 

n  Record  31,  424,  472,  603,  641,  3813,  3866, 
3879,  3926,  4262. 

“  Record  424,  650,  and  1977. 


•3  Record  449,  589,  664,  733,  3802,  3846. 

•*  Record  78,  449,  1949. 

“  For  those  subscribers  who  return  the 
merchandise,  additional  problems  may  be 
encountered.  As  Mrs.  Doris  Behre  remarked 
at  the  hearings;  “If  he  returns  It  (the  mer¬ 
chandise),  he  will  usually  find  that  for  some 
months  he  Is  billed  for  the  retimned  Item  and 
perhaps,  the  company  computer  will  con¬ 
tinue  to  deny  that  the  item  was  ever  re¬ 
turned.  If,  to  save  himself  postage,  the  con¬ 
sumer  merely  rejects  the  Item  by  writing 
‘return  to  sender’  on  the  unopened  carton,  he 
will  have  no  receipt  to  prove  return,  and  he 
will  run  the  further  risk  that  the  notice  of 
the  next  selection  Is  contained  within  the 
unopened  package  and  that  It,  too,  will  be 
sent  to  him  and  that  he  will  be  requested 
to  make  payment  for  it.  Tr.  90. 

“Meredith  Corp.,  Record  3775;  BOMC, 
Record  3549-51;  Columbia  Record  Club,  Rec¬ 
ord  3025-27;  Doubleday,  Record  3349,  3354; 
and  Outdoor  Life  Book  Club,  Record  3266, 
among  others. 

•fBOMC,  Record  3550;  Columbia  Record 
Club,  Record  3026;  Meredith  Corp.,  Record 
3775;  and  Outdoor  Life  Book  Club,  Record 
3256,  3266. 

“CBS  Direct  Marketing  Services,  Inc.,  Co¬ 
lumbia  Record  Club’s  written  submission. 
Record  3026.  Hereinafter  referred  to  as  Co¬ 
lumbia. 

“Columbia,  Record  3026;  Meredith  Corp., 
Record  3775;  and  Outdoor  Life  Book  Club, 
Record  3266. 

"Record  223,  300,  427,  520,  562,  613,  691, 
748,  964,  1046,  1693,  1712,  1715,  1884,  1896, 
1965,  2110,  2115,  2123,  2413,  2414,  2436,  2623. 

“Mrs.  Doris  Behre,  representing  the  Vir¬ 
ginia  Citizens  Consumer  Council,  made  this 
statement,  tr.  91.  Statements  attributable  to 
her  will  hereinafter  be  referred  to  as  Behre. 

"Some  of  the  parties  making  such  ad¬ 
mission  include  Columbia,  Record  3028-9; 
Outdoor  Life  Book  Club,  Record  3258;  and 
BOMC,  Record  3560. 

"  Columbia,  Record  3028;  and  Meredith 
Corp.,  Record  3776. 

**  BOMC,  Record  3560. 

“Doubleday,  Record  3412. 

"  Flower-of-the-Month  Club  submission. 
Record  3194. 

“  Behre,  ’Tr  91. 

“Record  213,  383,  502,  552,  626,  649,  683, 
705,  764,  784,  1095,  1707,  2111,  2524,  2547,  2560. 

"  Record  62,  96,  138,  277,  416,  544,  582,  589, 
660,  696,  757,  925,  1010,  1679,  1703,  1931,  1946, 
1980,  2409,  2413,  2579,  2615,  3892,  3923,  4167, 
4262,  4283. 

"Record  3,  67,  85.  273,  338,  351,  428,  449, 
480,  550,  554,  568,  599,  604,  613,  697,  747,  748, 
761,  764,  807,  864,  900,  922,  1001,  1038A.  1088. 
1180,  1184,  1226,  1685,  1708,  1727,  1733,  1742, 
1764,  1803,  2082,  2102,  2111,  2112,  2410,  2414, 
2422,  2455,  2495,  2504,  2510,  2512,  2515,  2537, 
2560,  2572,  2591,  2600,  3814,  3846,  3866,  3925, 
4282. 

•’Record  130,  1091,  1154,  2540,  2609,  3878, 
4198,  4271. 

••  Gleaned  from  submissions  by  Doubleday. 
Record  3407-8;  and  BOMC,  Record  3562-6 
and  3567-9.  Although  only  two  sources  are 
cited,  there  are  numerous  other  submissions 
which  discuss  their  own  methods;  however, 
since  all  are  basically  the  same,  no  more 
than  these  are  cited. 

••Columbia,  Record  3029-30;  BOMC,  Rec¬ 
ord  3562;  Doubleday,  Record  3413-4. 

•<  Doubleday,  Record  3415. 

•=  Doubleday,  Record  3408;  Flower-of-the- 
Month  Club.  Record  3195. 

"Record  5,  31,  103,  110.  273,  289,  300,  313, 
396,  409,  593,  451,  463,  518,  545,  626,  685,  734, 
747,  764,  773,  784,  883,  957,  1005,  1049,  1063, 
1224,  1234,  1678,  1685,  1703,  1714,  1773,  1913, 
1914,  1971,  2081,  2101,  2410,  2414,  2422,  2436, 
2456,  2468,  2478,  2479,  2548,  2563,  2572,  2591, 
2600,  2609,  3807,  3812,  3822,  3824,  3826,  3829, 
3830,  3866,  3878,  3892,  4198,  4306,  4380. 


No.  3&-nPt,  n- 
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S'  Record  12,  42.  49,  54.  62,  96.  108,  114,  148, 
186,  192,  213,  217,  219,  276,  356,  373,  557,  569, 
611,  668,  673,  678,  692,  697,  699,  733,  749,  846, 
1003,  1010,  1229,  1679,  1689,  1846,  1866,  1884, 
1890,  1930,  2110,  2123,  2447,  2455,  2510,  2540, 
2551,  3810,  3846,  3923,  3925,  4262,  4278,  4316. 

One  consumer,  after  discussing  the  late 
receipt  of  negative  cation  cards,  subsequent 
shipment  of  merchandise  which  was  later  re¬ 
turned,  and  repeated  billings,  wrote,  "I  have 
written  them  3  times  now  requesting  that 
they  cancel  my  membership  to  no  avail.  Ap¬ 
parently  their  data  system  is  so  computer¬ 
ized  that  there  is  no  one  left  to  communi¬ 
cate  with.  I  have  resorted  to  punching 
staples  into  their  cards,  and  also  to  tearing 
the  cards  up,  but  to  no  avail.”  Record  31. 

And  another  consumer,  after  discussing  re¬ 
ceipt  of  bills  for  merchandise  which  was  ei¬ 
ther  paid  for  or  returned,  wrote,  ‘‘Our  let¬ 
ters  were  never  acknowledged,  simply  an¬ 
swered  with  menacing  multllithed  form  let¬ 
ters  and  computerized  Invoices.”  Record  103. 

And  another:  ‘‘My  friends  and  I  have  had 
repeated  difficulties  with  being  charged  over 
and  over  for  books  we  already  paid  for  or 
didn't  even  receive.  Letters  of  complaint  are 
ignored  or  acknowledged  by  a  form  letter 
that  does  not  rectify  the  situation.”  Record 
449. 

Such  billings  and  dunnings  for  merchan¬ 
dise  may  continue  for  an  undeterminable 
period  of  time.  One  letter  (Record  4411-2) 
came  from  a  consumer  who  purchased  her 
requisite  number  of  records  from  a  record 
club,  attempted  to  cancel  her  membership 
and  yet  still  received  dunning  and  billing 
notices  for  over  2V^  years  which  claimed  that 
she  had  not  purchased  her  minimum  re¬ 
quirement.  In  addition,  negative  option 
cards,  collection  agency  threats,  and  mer¬ 
chandise  were  repeatedly  sent  her.  despite 
her  repeated  communications,  both  verbal 
and  written,  to  the  marketer  explaining  her 
situation.  At  the  time  she  wrote  the  Com¬ 
mission  on  November  17,  1970,  the  club  was 
still  sending  her  records,  cards,  and  bills. 

Sometimes,  when  the  dunning  becomes  ex¬ 
cessively  harsh,  subscribers  may  remit  the 
demanded  charge,  even  though  they  are  not 
liable.  Just  to  terminate  the  dispute. 

Witness  this  letter  from  one  consumer  to 
the  dunning  club; 

“Your  voluminous  correspondence  with 
him  ended  when  he  sent  your  company  a 
check  for  a  record  which  he  had  returned  to 
you  and  for  which  he  had  no  proof  that  he 
returned  to  you.  He  sent  you  the  check  for 
the  money  be  did  not  owe  you  simply  to  get 
your  people  to  stop  sending  him  what  he 
considered  threatening  letters,  even  after  be 
had  written  to  your  company  several  times 
to  verify  that  be  had  sent  you  payment  in 
full  of  [sic]  every  record  he  had  ever  re¬ 
ceived  and  kept  for  bis  use.”  Record  115. 
For  similar  letters,  see  Record  23,  42,  54,  and 
108. 

Some  subscribers  succumb  and  pay  the  dis¬ 
puted  amount  because  the  dunning  letters 
frighten  them  into  believing  that  their 
credit  rating  will  be  damaged  if  the  bill  is 
not  paid. 

As  one  consumer  wrote : 

“I  received  this  bill  [for  an  unordered 
book]  on  the  17tb  of  March  and  mailed  a 
check  for  the  amount  the  same  day  •  •  •. 
Obviously,  this  amount  was  paid  under  pro¬ 
test  and  paid  only  because  I  want  to  keep 
my  credit  in  good  standing.  It  might  be  of 
added  interest  that  I  received  another  bill 
from  the  National  Collection  Clearance  Bu¬ 
reau  for  the  same  amount,  mailed  only  4 
days  later  on  March  16th.”  Record  108. 

Doubleday,  Record  3418;  Columbia,  Rec¬ 
ord  3030;  RCA,  Record  3090-4;  and  Book-of- 
the-Month  Club,  Record  3564. 

“BOMC,  Record  3560. 

RCA,  Record  3090;  Doubleday,  Record 
3415. 


“  Doubleday,  Record  3352. 

“Doubleday,  Record  3415-18;  Columbia, 
Record  3030;  Book-of-the-Month  Club,  Rec¬ 
ord  3564-73. 

•*  Record  3564. 

“Columbia,  Record  3028-31;  RCA,  Record 
3090-8;  Doubleday.  Record  3414-8,  3352-4. 

“Record  5,  31,  66,  67,  99,  103,  108,  114,  130, 
148,  153,  186,  276,  289,  313,  338,  351,  356,  381, 

383,  385,  409,  427,  431,  449,  471,  481,  499,  502, 

504,  518,  545,  557,  593,  611,  622,  626,  633,  641, 

651,  688,  692,  708,  722,  740,  748,  754,  878,  922, 

925,  933,  1003,  1005,  1030,  1049,  1065,  1069, 
1091,  1122.  1224,  1226,  1234,  1672,  1679,  1683, 
1715,  1746,  1846,  1884,  1890,  1896,  1915, 
1918,  1925,  1931,  1946,  1971,  2098,  2101,  2110, 
2115,  2123,  2409,  2421,  2422,  2436.  2450,  2455, 
2456,  2471,  2478,  2510,  2512,  2515,  2523,  2537, 
2540,  2560,  2604,  2609,  3802,  3810,  3813,  3814, 
3822,  3824,  3825,  3826,  3830,  3847,  3878,  3890, 
3923,  3925,  4158,  4167,  4198,  4262,  4278,  4283, 
4291,  4297,  4306,  4319. 

Mrs.  Doris  Behre,  President  of  the  Virginia 
Citizens’  Council  also  testified  that,  in  regard 
to  the  volume  of  consumer  complaints  re¬ 
ceived  by  her  organization  pertaining  to  mail¬ 
order  marketers'  operations,  the  largest  num¬ 
ber  of  complaints  dealt  with  billing  problems 
and  with  the  difficulties  surrounding  the  cor¬ 
rection  of  such  problems.  Behre,  Yr  94. 

It  should  again  be  noted  that  a  large  per¬ 
centage  of  those  subscribers  complaining 
about  unresponsiveness  of  clubs  do  so  in  con¬ 
nection  with  the  clubs’  failure  to  resolve  some 
type  of  billing  dispute  which  had  arisen. 

O'  Congressman  Corman,  Tr  216. 

•*ld.  at  216-7. 

Behre.  Tr  92. 

^  Id.  at  95. 

"  RCA,  Record  3096-8;  Columbia,  Record 
3032;  Flower-of-the-Month  Club,  Record 
3197;  Doubleday,  Record  3419;  and  Outdoor 
Life  Book  Club,  Record  3263. 

Record  3574. 

'®Mr.  Daniel  Mayers,  representing  Colum¬ 
bia,  TR  29-30;  Mr.  Warren  Lynch,  represent¬ 
ing  BOMC,  TR  198;  Mr.  Neil  McCaffrey,  rep¬ 
resenting  the  Conservative  Book  Club,  TR 
387-9;  Mr.  Peter  Max,  an  economist  repre¬ 
senting  Columbia,  TR  421-3;  and  Mr.  David 
Henneberry,  representing  RCA,  TR  437. 

'*  Mr.  Warren  Lynch.  Book-of-the-Month 
Club,  TR  191-2;  Mr.  Nell  McCaffrey,  Conserva¬ 
tive  Book  Club.  TR  386-9. 

Columbia,  Record  3041 . 

'‘Testimony  of  Dr.  Ernest  Van  Den  Haag, 
TR  354-9. 

"Statements  of  Dr.  Van  Den  Haag  in  his 
written  submission.  Record  2929. 

Doubleday,  TR  205-10;  and  Book-of-the- 
Month  Club,  Record  3517-21. 

'*  Mr.  Dixon:  ‘‘Why  do  you  think  the  nega¬ 
tive  option  Itself  is  so  Important  to  the  suc¬ 
cess  of  your  club?” 

Mr.  McCaffrey:  “Because  it  enables  us  to 
work  along  predictable  lines.  With  29,000 
members  we  know  that  in  a  typical  month 
we  will  move  within  about  four  or  five  weeks 
somewhere  between  8,000  and  12,000  books. 
If  we  didn’t  have  that,  I  don’t  know  what 
we  would  move,  but  it  would  not  be  any¬ 
thing  like  that  and  we  would  run  into  seri¬ 
ous  Inventory  problems.” 

Mr.  Dixon:  “You  never  tried  any  other 
method  of  merchandising?” 

Mr.  McCaffrey:  “But  other  clubs  have  over 
the  years.  In  other  words,  we  are  a  pigmy 
[his  firm]  standing  on  the  shoulders  of 
^ants  (other  large  mail-order  clubs].  This 
industry  started  45  years  ago  and  they  ex¬ 
perimented  with  the  many  kinds  of  plans 
and  this  is  the  one  that  evolved  that  found 
the  consumer  acceptance. 

“We  have  similarly  used  it  and  used  it 
without  kidding  our  members  or  anything. 
We  tell  them  that  they  have  to  return  a  re¬ 
fusal  form  if  they  don’t  want  the  book  that 
month,  and  typically  most  of  them  do,  I  am 
sorry  to  say. 


“•  •  •  Essentially  what  we  know  in  mail 
orders,  our  experience  imns  now  about  15 
years,  the  trick  is  to  get  a  person  [sub¬ 
scriber]  to  make  up  his  mind.  (Emphasis 
added.) 

“Now  the  negative  option  obliges  him  to 
make  up  bis  mind  within  four  or  five  weeks 
and  this  is  why  we  can  predict  with  pretty 
good  accuracy  how  many  [books]  we  will 
move  each  month.  If  you  [the  operator] 
waited,  it  would  be  much  harder  •  •  •■• 

Mr.  Dixon:  “They  [consumers]  could  still 
employ  the  same  tactic  that  I  must  confess 
I  often  employ.  •  •  •  You  [a  subscriber]  can 
always  automatically  reject  your  option  and 
buy  more  time  and  decide  whether  or  not 
you  want  to  affirmatively  order  later,  can’t 
you?” 

Mr.  McCaffrey:  “Yes,  but  In  general  we 
know  that  the  most  of  them  won’t  order  it 
later.  You  have  to  bring  them  up  to  the 
point  of  making  up  their  minds — yes  or  no. 

I  have  to  make  up  my  mind  within  four  or 
five  weeks  or  else.  If  you  Just  operate  with 
a  positive  option,  they  put  It  aside,  ‘I  will 
make  up  my  mind  later.’  In  most  cases  they 
[subscribers]  don’t  make  up  their  minds  and 
the  clubs  [positive  option]  go  out  of 
business.” 

Mr.  Dixon:  “Isn’t  this  really  the  hub  of 
things,  of  you  getting  right  up  to  that  de¬ 
cision-making  line  and  it  is  this  selling  de¬ 
vice  that  enables  you  to  pull  it  across?” 

Mr.  McCaffrey:  “Exactly.  They  [subscrib¬ 
ers]  know  they  have  to  make  up  their  minds 
and  therefore  they  do.”  TR  386-388. 

“  Doubleday  and  company’s  statement  with 
regard  to  the  exercise  rates  of  its  subscribers 
is  enlightening: 

“If  either  or  both  of  these  published  al¬ 
legations  [9  and  10]  were  true,  one  would 
expect  that  substantial  numbers  of  our  mem¬ 
bers  would  habitually  ignore  the  selective 
announcements  sent  to  them.  In  point  of 
fact,  this  is  not  the  case.  By  way  of  illustra¬ 
tion,  a  recent  analysis  of  our  Literary  Guild 
member  habits  indicates  that  within  a  four 
month  period  more  than  97  percent  of  the 
members  have  returned  the  option  card 
either  refusing  the  feature  selection  or  re¬ 
questing  an  alternate  or  additional  selec¬ 
tion.”  Doubleday,  Record  3367. 

Book-of-the-Month  Club  conducted  a 
survey  of  its  new  accounts  comprising  the 
total  number  of  domestic  members  (amount¬ 
ing  to  251,207)  enrolling  In  the  club  for  the 
year  ending  May  31,  1970.  Record  3541-4. 
This  analysis  revealed  that  66  percent  of  this 
group  rejected  the  very  first  negative  option 
selection  offered  them.  Further  analysis  re¬ 
vealed  that  by  the  fourth  month  of  their 
enrollment,  99  percent  of  the  new  enrollees 
had  rejected  at  least  one  of  the  four  selec¬ 
tions  offered  to  them.  The  club  was  also 
quick  to  point  out  that  the  average  accept¬ 
ance  rate  (failure  to  return  the  card) 
amounted  to  20  percent,  but  that  the  rate 
varied  from  month  to  month  very  drastically, 
l.e.,  the  highest  acceptance  rate  for  a  single 
selection  from  January  1967  through  August 
1970  was  46  percent,  while  the  lowest  was 
15  percent.  Book-of-the-Month  Club  adduced 
that  these  figures  showed  that  purchases  of 
the  monthly  selection  depend  upon  the  merit 
of  the  selection  and  the  desire  of  subscribers 
to  read  it.  Moreover,  it  also  felt  that  such 
figures  proved  that  subscribers  do  not 
passively  sit  by  and  procrastinate  in  return¬ 
ing  cards.  Id.  at  3544. 

Other  clubs  also  submitted  rejection  rate 
statistics  of  a  similar  nature.  Analysis  of 
Columbia’s  rejection  rate  for  new  members 
during  the  initial  three  mailings  of  selec¬ 
tions  disclosed  that  78  percent  of  its  new 
members  reject  the  first  selection  offered 
after  Joining  the  club,  with  83  percent  re¬ 
jecting  at  least  one  selection  within  the  first 
three  mailings  of  monthly  selection  notices. 
Columbia,  Record  3039.  The  RCA  Record 
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Club’s  rejection  rate  Iot  new  members  dur¬ 
ing  tbelr  first  3  months  Indicated  that  93J 
percent  had  rejected  at  least  one  selection. 
BCA.  Record  3084.  Meredith’s  average  rejec¬ 
tion  rate  for  the  year  July  1969-June  1970 
was  77.8  percent.  Meredith  Corp.  Record  3768. 
The  Copservatlve  Club’s  rejection  rate  aver¬ 
age  was  estimated  to  be  63  percent.  Conserva¬ 
tive  oBok  Club,  Record  2739. 

“  In  addition  to  the  rejection  rate  figures, 
some  clubs  also  submitted  figures  as  to  the 
percentage  of  their  members  who  either  cur¬ 
rently  or  previously  belonged  to  other  clubs 
utilizing  negative  option  plans.  In  the  case 
of  Doubleday’s  Literary  Guild,  58  percent  of 
Its  membership  fell  within  this  category. 
Doubleday,  Record  3367.  Book-of-the-Month 
Club  estlniated  that  33  percent  of  Its  mem¬ 
bers  currently  belong  to  other  book  clubs, 
and  that  17  percent  also  belong  to  record 
clubs.  Book-of-the-Month  Club,  Record  3530. 

Furthermore,  three  clubs,  l.e.,  Columbia, 
Book-of-the-Month  Club  and  Doubleday’s 
Literary  Guild,  claimed  that  a  significant 
portion  of  their  current  membership  con¬ 
sisted  of  old  members  who  have  rejoined  the 
clubs.  Coliunbla,  Record  3042;  Doubleday, 
Record,  3367;  Book-of-the-Month  Club. 
Record  3530.  Columbia  gave  a  figure  of  20 
percent  falling  within  this  group,  whereas 
Book-of-the-Month  Club  estimated  the  figure 
to  be  34  percent  of  Its  membership.  Another 
Interesting  point  brought  out  by  Columbia 
and  Book-of-the-Month  Club  was  that  more 
than  half  their  members  remained  In  the 
clubs  past  their  commitment,  with  a  sub¬ 
stantial  number  remaining  for  periods  of 
more  than  6  years.  Columbia,  Record  3042; 
and  Book-of-the-Month  Club.  Record  3529. 

n  Record  28,  45,  46.  97,  294,  295,  757,  1092, 
1632,  1677,  1701,  2528,  2532,  3798,  3802. 

a  Record  38,  90,  309,  316,  380,  435,  680,  775, 
794,  795,  819,  823,  842,  844,  903,  1053,  1122, 
1140,  1683,  1906,  2478.  4168. 

M  Record  313,  569,  1174,  1734,  1735. 

**  Supra,  footnote  2. 

■*  Statement  on  behalf  of  major  book  and 
record  clubs  filed  by  Paul  J.  Newlon,  Record 
6325.  See  also  statements  of  the  Recording 
Industry  Association  of  America,  Record 
6329;  Time,  Inc.,  and  Time  Inc.  Book  Club. 
Record  6322;  Altman,  Vos  and  Riechberg, 
Inc.,  Record  6300;  Doubleday,  Record  6166; 
Association  of  American  Publishers,  Inc., 
Record  6169;  Charles  Scribners’  Sons,  Record 
4484;  BOMC,  Record  6343;  Farar,  Straus  & 
Giroux.  Inc.,  Record  4466;  Norman  J.  Cousins, 
President,  Review  Publishing  Co.,  Record 
4926. 

The  advantages  of  the  revised  proposed 
rule  as  seen  by  Industry  is  that  “•  •  •  the 
revised  proposal  Insures  that  prospective 
members  will  be  fully  Informed  of  all  ma¬ 
terial  terms  before  they  join,  assures  that 
members  will  have  sufficient  time  to  exercise 
their  options  and  shifts  the  burden  and  cost 
of  correcting  any  mistakes  from  the  con¬ 
sumer  to  the  seller.”  Recording  Industry 
Association  of  America,  Record  6329. 

■'The  suggested  modifications  are  set  out 
and  discussed  In  the  appendix. 

“  Record  4460. 

*•  Record  4971. 

••  Record  6018. 

"  Record  6027. 

**  See  Record  at  pps.  4446, 4474,  4480,  4482, 
4669,  4688,  4732,  4773,  4784,  4786,  4788,  4812, 
4823,  4839,  4885,  4887,  4893,  4900,  4926,  4934, 
4942,  4952,  4969,  4960,  4997,  6015,  6016, 
5019,  5023,  5112,  5173,  5243,  6253,  5305. 

"This  argument  was  raised  by  the  CBS 
Direct  Marketing  Services’  written  submis¬ 
sion  and  further  discussed  in  its  oral  presen¬ 
tation  at  the  hearing: 

“While  we  believe  the  Conunlsslon’s  pro¬ 
posed  action  Is  unprecedented  and  unwar¬ 
ranted,  we  do  not  assert  that  all  of  the 
Conunlsslon’s  preliminary  findings  alleged  as 
a  basis  for  the  rule  are  wholly  without 


foundation.  We  recognize  that  some  of  the 
problems  identified  In  those  findings  exist, 
not  only  in  connection  with  the  operations 
of  Columbia  and  other  subscription  cluba, 
but  also  with  all  large  credit  mail-order  busi¬ 
nesses.  These  problems,  however,  arise  from 
a  credit  operation’s  extensive  reliance  on 
computers  and  mail  services,  and  not  from 
the  use  of  the  negative  option  marketing  ap¬ 
proach  Itself.  It  may  be  that  some  of  these 
problems  can  be  alleviated,  both  by  Increased 
Industry  ellorts  and  by  government  regula¬ 
tion.  But  the  Commission’s  proposed  rule, 
directed  only  at  the  negative  option  aspects 
of  merchandising.  Is  not  responsive  to  the 
alleged  problems  which  It  has  Identified 
•  •  •  ”  Columbia,  Record  3005. 

The  case  was  stated  In  some  length  at  the 
hearing : 

“Let  me  first  deal  brlefiy  with  the  specific 
allegations  concerning  club  operations  made 
by  the  Commission — those  contained  In 
Findings  1  through  8  of  Its  order  publishing 
Its  proposed  rule.  Only  two  of  those  specific 
allegations  (numbers  1  &  2)  even  tangen¬ 
tially  depend  upon,  or  are  related  to,  the 
use  of  a  negative  option  plan.  Instead,  most 
of  the  cited  problems  can  equally  arise  in 
any  mass  marketing  operation. 

“Two  conclusions  must  follow  from  this: 
First,  that  If  these  operational  problems  are 
not  unique  to  negative  option  sellers,  a  ban 
on  their  form  of  selling  alone  would  be  dis¬ 
criminatory  and  arbitrary;  second,  that  ban¬ 
ning  negative  options  would  not  solve  the 
alleged  operational  problems,  since  they 
could  persist  regardless  of  whether  a  nega¬ 
tive  option  were  offered. 

“Take  some  specific  examples.  Finding  3 
charges  that  sellers  have  failed  to  deliver  or 
have  delayed  the  delivery  of  merchandise 
due  subscribers  as  part  of  introductory  of¬ 
fers  or  as  bonus  merchandise  •••.*••  It 
should  be  obvious  that  requiring  a  club  to 
forego  use  of  the  negative  option  marketing 
approach  will  not  In  any  way  ensure  that  a 
club  would  make  prompt  delivery  of  bonus 
or  Introductory  merchandise. 

“  •  •  •  Another  example  Is  Finding  4,  which 
charges  that  sellers  have  delivered  unor¬ 
dered  merchandise  In  place  of  merchandise 
specifically  ordered  by  subscribers  •  •  •. 

“But  It  should  be  clearly  understood  that 
this  problem  could  not  exist  If  negative  op¬ 
tion  clubs  offered  only  the  choice  of  rejecting 
the  offered  selection.  If  that  were  the  only 
option,  the  club  would  need  to  stock  only  one 
selection  each  month,  and  members  could 
never  receive  a  ‘wrong  selection’. 

“It  Is  only  when  members  exercise  their 
positive  option,  so  to  speak,  by  choosing  to 
buy  an  alternative  selection  from  a  club 
catalog,  that  errors  are  occasionally  made — 
either  by  the  member  or  the  club — and  the 
wrong  Item  Is  shipped. 

“Thus,  prohibiting  the  use  of  negative  op¬ 
tion  plans  would  have  no  effect  whatsoever 
on  this  problem,  to  the  extent  It  presently 
exists. 

“Most  of  the  remaining  Findings  lend 
themselves  to  the  same  kind  of  analysis.  For 
example,  a  negative  option  club  whose  total 
membership  aggregates  well  In  the  inllllons 
undoubtedly  has  billing  problems,  just  as 
any  other  mass  marketing  enterprise  offer¬ 
ing  credit.  Requiring  clubs  to  abandon  the 
negative  option  approach  would  not  curb 
such  prc^lems. 

“Take  the  case  I  just  mentioned.  Any  time 
a  wrong  Item  Is  shipped,  the  customer  Is  er¬ 
roneously  billed  and  he  has  cause  for  com¬ 
plaint,  not  only  because  he  received  the 
wrong  Item  but  also  because  he  got  billed 
for  It. 

“But  does  this  problem  relate  particularly 
to  negative  option  selling?  We  have  no  rea¬ 
son  to  believe  that  negative  option  sellers 
have  more  billing  problems  than  those  who 
otherwise  market  their  merchandise. 


“Unless  the  Commission  has  some  hard 
evidence  which  shows  that  these  various 
problems  are  somehow  unique  to  negative  op¬ 
tion  selling,  there  would  be  no  rhyme  or 
reason  for  prohibiting  a  long-standing  prac¬ 
tice  on  which  millions  of  consumers  now 
rely. 

“However,  we  believe  that  these  opera¬ 
tional  problems  can  be  solved — by  regula¬ 
tion  carefully  tailored  to  guarantee  that  neg¬ 
ative  option  clubs  maintain  the  highest 
operating  standards.”  Columbia,  TR  14-16. 
For  similar  views,  see  Meredith  Corp.,  Record 
3766;  Book-of-the-Month  Club,  Record  3564; 
Recording  Industry  Association,  Record 
2664-2666;  Mlllsteln,  TR  39;  Newlon,  TR  60; 
Cobb,  TR  312;  RCA,  Record  3076;  and  Direct 
Mall  Advertising  Association,  Record  3132- 
3136. 

“  Meredith  Corp.,  Record  3759;  and  Record¬ 
ing  Industry  Association,  Record  2675;  ’The 
Longlnes  Sirmphonette  Society,  Record  4087. 

"Book-of-the-Month  Club,  Record  3508- 

10. 

“  Record  3506. 

"  Direct  Mail  Advertising  Association, 
Record  footnote  3132. 

“  TR  358. 

"  Id.  at  TR  375. 

Id.  at  TR  371. 

101  This  survey  Is  Included  in  a  separate 
porlon  of  the  Recording  Industry  Associa¬ 
tion  of  America’s  submission.  It  can  be  found 
on  pages  2681  through  2700  of  the  record. 

Id.  at  Record  2692. 

Editorial  by  Mr.  Ronald  G.  Shaffer  in  the 
Wall  Street  Journal,  dated  December  22, 1970. 
See  Record  4410. 

^  Written  submission  of  the  Direct  Mail 
Advertising  Association,  Inc.,  Record  3135. 

“Psychology  Today  Book  Club,  Record 
4064;  Doubleday,  Tr  210-2;  McCaffrey,  ’Tr 
386;  Janovich,  Tr  261  and  271. 

“Meredith  Corp.,  Record  3750-1;  Co¬ 
lumbia,  Record  3015-8;  Conservative  Bo<A 
Club,  Record  2740;  Nathan,  Record  3225, 
3231;  RCA,  Record  3082. 

“  Nathan,  Record  3232;  Book-of-the- 
Month  Club,  Record  3521. 

“Book-of-the-Month  Club,  Record  3521; 
and  Nathan,  Record  3226-30. 

“  Record  4079-80. 

Record  3324. 

m  Record  4096-7. 

m  Record  4091-6. 

“■First  Foundation  for  One  Nation  Under 
God,  Record  2722-7;  and  Protestant  Church- 
Owned  Publishers’  Association,  Record 
2784-6. 

“‘Record  1172,  1170,  1969,  1900,  and  3184. 

“Recording  Industry  Association,  Record 
2676-7;  Wunderman,  Record  3316-7;  and 
Nathan.  Record  3227-9. 

“•  Nathan,  tr  136-170. 

“1  Tr.  415. 

“■  Record  3301-2. 

1“  Id.  at  3302-4. 

1*  MUlsteln,  Tr  42. 

“  Record  6267. 

“  Record  5270.  See  also  statements  of  the 
Attorney  General  of  Wisconsin,  Record  5182 
and  the  Consumer  Center,  Legal  Aid  Society 
of  Metropolitan  Denver,  Record  4968  for  dis¬ 
cussions  of  the  Impact  of  negative  option 
plans  on  consumers  In  the  lower  socio¬ 
economic  groups. 

“Record  4963. 

“Record  4928. 

“Record  5048. 

“  Record  5061. 

“  Record  6102. 

“Record  5177. 

“Recm-d  5261,  6262. 

“  Record  4968. 

“Record  6007. 

“Record  6249. 

“Record  4766. 

“  Record  5105. 

“  Record  5185. 
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”•  Record  5182. 

Record  5182. 

Record  5183. 

Record  5184.  For  other  criticisms  of  the 
proposed  rule  by  Wisconsin  Attorny  General, 
see  Rec<»d  pps.  5182-5185. 

‘‘'■For  examples  of  letters  expressing  their 
objections  to  Junk  mail,  see  Record  4865, 4872, 
4873,  4874,  4876,  4877,  4902,  4909,  4912,  4915. 

Record  4445,  4448,  4450,  4464,  4466,  4538, 
4541,  4558,  4568,  4610,  4647,  4659,  4687,  4722, 
4749,  4763,  4769,  4777,  4781,  4789,  4821,  4822, 
4826,  4828,  4829,  4833,  4834,  4835,  4843,  4846, 
4847,  4849,  4850,  4871,  4889,  4890,  4895,  4906, 
4920,  4921,  4941,  4949,  4950,  4953,  4954,  4961, 
4966,  4967,  4973,  4978,  4981,  5006,  5076,  5079, 
5093,  5094,  5095,  5098,  5099,  5111,  5125,  5129, 

5151,  5148,  5149,  5162,  5170,  5190,  5192,  5204, 
5210,  5217,  5221,  5223,  5250,  5257,  5260,  5289. 
5303,  5308,  5315,  5335,  5342,  5354. 

Record  4445,  4448,  4453,  4457,  4468,  4479, 
4486,  4527,  4651,  4772,  4782,  4790,  4791,  4797, 
4798,  4821,  4822,  4835,  4837,  4847,  4848,  4883, 
4895,  4920,  4941,  4954,  4966,  4976,  4978,  4986, 
4988,  4989,  5005,  5011,  5023,  5080,  5097,  6105, 
5116,  5118,  5120,  5123,  5145,  6150,  5188,  5194, 
5203,  5206,  5216,  5232,  5247,  5249,  5252,  5257, 
5291,  5298,  5302,  5328. 

Record  4452,  4458,  4461,  4478,  4487,  4535, 
4570,  4579,  4583,  4589,  4598,  4601,  4605,  4606, 
4613,  4619,  4620,  4622,  4627,  4664,  4666,  4672, 
4694.  4696,  4713,  4716,  4725,  4730,  4740,  4504, 
4507,  4511,  4516,  4518,  4753,  4758,  4760,  4774, 
4806,  4818,  4819,  4830,  4832,  4851,  4865,  4872, 
4873,  4874,  4876,  4877,  4892,  4902,  4909,  4912, 
4915,  4918,  4923,  4943,  4970,  4972,  4974,  4975, 
4992,  4993,  4999,  5000,  5001,  5002,  5009,  5010, 
5020,  5022,  5026,  5028,  5033,  5035,  5036,  5038, 
5040,  5041,  5044,  5050,  5060,  5062,  5063,  5064, 
5067,  5069,  5070,  5071,  5074,  5075,  5091,  5117, 
5124,  5126,  5131,  5135,  5136,  5143,  5144,  5147, 

5152,  5153,  5154,  5156,  5157,  5158,  5161,  5191, 
5193,  5195,  5196,  5197,  5198,  5205,  5211,  5212, 
5213,  5214,  5215,  5222,  5228,  5229,  5235,  5236, 
5251,  5258,  5259,  5290,  5297,  5301,  5316,  5317, 
5318,  5319,  5320,  5321,  5323,  5324,  5327,  5337, 
6354. 

•“See  footnote  141  supra. 

•‘•  See  footnote  142  supra. 

•“See  pp.  49-50  of  this  statement  and 
Notes  88  through  92. 

Record  1124,  1802,  2425.  2426,  2554,  2558, 
3815,  3831,  3838,  3887,  4156,  4173,  4477,  5309. 

•“Record  44S8,  4502,  4511,  4516,  4518, 
4567,  4570,  4571,  4582.  4586,  4598,  4620,  4627, 
4633,  4683,  4724,  4725,  4847  5042,  5250,  5354. 
The  page  numbers  in  italics  are  letters  which 
are  not  clear  whether  the  complainant  is  al¬ 
leging  that  he  was  a  contract  complete  sub¬ 
scriber  at  the  time  he  requested  cancella¬ 
tion. 

•••Record  4449,  4455,  4480,  4688,  4715,  4769, 
4772.  4780,  4788,  4850,  5216,  5291. 

•“  Record  4451,  4850,  4724. 

•=•  Record  4455,  4461,  4478,  4647,  4651,  4653, 
4691,  4715,  4744,  4775,  4791,  4816,  4848. 

•“Record  4454,  4459,  4487,  4623,  4638,  4671, 
4702,  4758,  4809,  4957,  5111,  6115,  5217. 

•"Record  4450,  4458,  4470,  4487,  4495,  4511, 
4523,  4533,  4536,  4579,  4586,  4587,  4601,  4606, 
4613,  4619,  4620,  4622,  4627,  4636,  4641,  4650, 
4655,  4696,  4702,  4710,  4725,  4740,  4749,  4760, 
4770,  4778,  4792,  4810,  4815,  4828,  4853,  4867, 
5049,  5096,  5103,  5129,  5138,  5187,  5190,  5250, 
5354,  5355. 

»“  Record  4457,  4670,  4748,  4763,  4766,  4770, 
4775,  4781,  4817,  4822,  4826,  4828,  4834,  4837, 
4847,  4849,  4850,  4892,  4967,  4978,  4989,  4993, 
4999,  5005,  5007,  5012,  5019,  5062,  5096,  5107, 
5112,  5123,  5138,  5188,  5204,  5207,  5209,  5217, 
5220,  5221,  5228,  5242,  5244,  5257,  5262,  5287, 
5297,  5298,  5305,  5306,  5308,  5315. 

>»  Record  4589,  4619,  4715,  5098,  5183,  5254. 

’“Record  1239-1394,  2175-2298,  2300-2405, 
and  3939-4059. 

•^•Thls  limitation  was  based  primarily  on 
objections  offered  by  interested  parties  in 
these  proceedings.  Briefly  summarized,  these 
objections  were  as  follows : 


RULES  AND  REGULATIONS 


1.  G.  Fox  &  Co.,  a  full-line  department 
store  operating  In  the  Hartford,  Conn,  area, 
utilizes  a  negative  cation  plan  to  deliver 
monthly  shipments  of  wine  to  subscribers  of 
its  Wine-of-the-Month  Club.  This  club  toler¬ 
ates  in  the  same  manner  as  all  other  pre- 
notification  negative  <o>tion  clubs,  with  one 
exception:  The  monthly  bottles  of  wine  sent 
to  members  are  delivered  by  truck  rather 
than  by  mail.  Fox  believes  that  a  literal  In¬ 
terpretation  of  the  prtoiosed  rule  would 
terminate  home  delivery  services  such  as 
theirs,  as  well  as  most  milk  and  newspaper 
subscriptions.  In  order  to  prevent  any  in¬ 
clusion  of  such  home  delivery  subscription 
services.  Fox  proposed  that  the  prcqiosed 
rule's  definition  of  a  negative  option  plan  be 
modified  to  Include  only  those  marketers 
who  ship  merchandise  through  the  mails. 
Record  2892-5. 

2.  The  American  Library  Association  sug¬ 
gested  that  large,  well-informed,  institution¬ 
alized,  large-volume  customers  such  as  li¬ 
braries  be  excluded  from  coverage  under  the 
proposed  rule,  since  It  believes  that  the  11 
abuses  cited  by  the  Commission  which  the 
proposed  rule  seeks  to  correct  are  aimed  ex¬ 
clusively  at  protecting  the  Individual  con¬ 
sumer,  not  the  institutionalized  buyer. 
Fiuthermore,  the  Association  asserts  that  a 
literal  interpretation  of  the  proposed  rule 
would  destroy  "Standing  Order  Plans”  which 
allow  every  major  library  in  the  country  to 
purchase  large  quantities  of  books  at  reduced 
costs,  and  which  are  used  by  libraries  to  save 
time  in  updating  their  inventories.  These 
"Standing  Order  Plans”  are  drafted  with  the 
advice  of  librarians  for  the  use  of  librarians, 
who  Me  thoroughly  familiar  with  the  terms 
and  conditions  on  which  publications  are  ac¬ 
cepted  or  returned.  As  a  result  of  these  pre¬ 
cautions,  the  Association  feels  that  none  of 
the  abuses  cited  In  the  notice  have  any 
significant  applicability  to  the  operations  of 
libraries  or  the  various  "Standing  Order 
Plans”  entered  into  the  libraries  for  the  ac¬ 
quisition  of  books.  The  Association  concludes 
by  saying  that  should  the  Commission  adopt 
the  proposed  rule  in  the  name  of  correcting 
specific  abuses  which  do  not  pose  serious 
risks  to  libraries,  it  would  strike  down  a  host 
of  acquisition  plans  exceedingly  beneficial  to 
libraries  and  thereby  sweep  out  the  good 
aspects  with  the  bad.  TR  119-130. 

3.  As  initially  drafted,  all  negative  option 
plans  which  proffered  merchandise  to  sub¬ 
scribing  consumers  on  an  optionally  tendered 
basis  were  included.  Under  such  arrange¬ 
ments,  marketers  periodically  ship  merchan¬ 
dise  to  subscribers  without  any  forewarning 
as  to  the  specific  description  of  the  merchan¬ 
dise.  Subscribers  only  know  the  merchandise 
will  conform  to  a  specific  type  or  class  of 
goods  which  the  subscriber  previously  ex¬ 
pressed  a  desire  to  receive;  he  is  given  a 
chance,  however,  to  reject  the  goods  and 
avoid  the  liability  for  payment  if,  after  ex¬ 
amining  them,  he  feels  that  they  do  not  suit 
his  tastes  or  needs. 

This  example  Illustrates  that  the  term 
negative  option  plan  is  in  fact  several  types 
of  marketing  plans.  Longstanding  types  of 
arrangements  include  continuity  plans, 
standing  order  arrangements,  subscription 
shipments,  and  annual  and  series  arrange¬ 
ments.  Several  marketers  employing  one  or 
more  of  these  schemes  submitted  requests 
asking  the  Commission  to  exclude  such  plans 
from  any  finally  promulgated  rule,  since  they 
feel  that  their  schemes  of  marketing  are  sep¬ 
arate  and  distinct  from  the  traditional  nega¬ 
tive  option  plan,  or  as  the  Industry  calls  it, 
the  prenotification  system  of  distributing 
merchandise.  Moreover,  these  same  parties 
argue  that  the  language  of  the  Commission’s 
notice,  coupled  with  an  absence  of  enviden- 
tlary  material  in  the  record  pertaining  to 
these  marketing  schemes,  indicates  that  the 
Commission  Intended  to  prohibit  only  the 


traditional  form  of  negative  option  market¬ 
ing,  l.e.,  the  prenotification  system.  State¬ 
ments  submitted  by  negative  option  market¬ 
ers  who  tender  merchandise  to  subscribers; 
see  Matthew  Bender  and  Co.,  Inc.,  Record 
4179-85;  Newsweek,  Inc.,  Record  2879;  Time, 
Inc.,  Record  3170-2;  World  Book  Encyclo¬ 
pedia,  Inc.,  Record  2637-9;  Encyclopedia 
Brltannica,  TR  405;  The  Reader's  Digest, 
Record  4081. 

4.  The  Music  Publishers’  Committee  on 
Federal  Relations  expressed  concern  over  the 
broad  coverage  of  the  proposed  rule,  which 
it  said  would  encompass  certain  marketing 
techniques  employed  by  publishers  of  musi¬ 
cal  literature  to  disseminate  their  products 
to  retail  sales  outlets.  These  outlets,  in  turn, 
sell  the  publications  to  consumers.  Under 
their  system  of  distribution,  wholesalers  or 
publishers  contact  retail  outlets  throughout 
the  nation,  either  by  salesmen  or  by  mail, 
soliciting  subscriptions  to  periodic  shipments 
of  newly  published  musical  literature  on  a 
when-published  basis.  Normally,  after  the  re¬ 
tail  outlet  subscribes  to  such  shipments,  no 
further  personal  contact  is  maintained  by 
the  parties;  except  where  subscribers  return 
the  periodic  mailings  for  any  one  of  many 
reasons.  Retail  subscribers  are  always  given 
the  opportunity  to  return  the  merchandise 
and  to  terminate  the  arrangements  at  their 
own  discretion.  Since  the  association  in¬ 
terprets  the  proposed  rule  as  encompassing 
this  form  of  marketing,  it  suggests  that  the 
Conunission  exclude  from  coverage  any 
wholesaler  or  retailer  relationship  wherein 
a  cancellable  negative  option  plan  is  utilized. 
Record  4098-4101. 

Similar  support  for  such  a  modification 
comes  from  Mr.  Arthur  O.  Armstrong,  Jr.,  a 
California  attorney  acting  on  behalf  of  an 
undisclosed  client.  In  a  letter  to  the  Com¬ 
mission  dated  June  1,  1970,  Mr.  Armstrong 
described  the  marketing  practices  of  his 
client,  an  unnamed  manufacturer,  who  sold 
its  products  to  retail  stores  on  a  basis  simi¬ 
lar  to  that  described  by  the  Music  Publishers’ 
Committee.  After  further  noting  the  major 
dilTerences  in  the  relationship  between  a 
manufactxuer  with  an  existing  distribution 
system  and  a  direct-sales  operation  to  the 
consuming  public,  he  suggested  that  the  pro¬ 
posed  rule  be  amended  by  changing  the  defi¬ 
nition  of  "negative  option  plan”  by  adding 
the  words  "for  the  sale  of  merchandise  to 
retail  purchasers.”  This  modification  would 
therefore  limit  the  applicability  of  the  pro¬ 
posed  rule  to  marketers  selling  merchandise 
directly  to  the  consuming  public.  Record 
4413-4416. 

•«  "Section  3009.  Mailing  of  unordered 
merchandise : 

"(a)  Except  for  (1)  free  samples  clearly 
and  conspicuously  marked  as  such,  and  (2) 
merchandise  mailed  by  a  charitable  organi¬ 
zation  soliciting  contributions,  the  mailing 
of  unordered  merchandise  or  of  communica¬ 
tions  prohibited  by  paragraph  (c)  of  this 
section  constitutes  an  unfair  method  of  com¬ 
petition  and  an  unfair  trade  practice  in  vio¬ 
lation  of  section  45(a)(1)  of  title  15. 

‘•(b)  Any  merchandise  mailed  in  violation 
of  subsection  (a)  of  this  section,  or  within 
the  exceptions  contained  therein,  may  be 
treated  as  a  gift  by  the  recipient,  who  shall 
have  the  right  to  retain,  use,  discard,  or  dis¬ 
pose  of  it  in  any  manner  he  sees  fit  without 
any  obligation  whatsoever  to  the  sender.  All 
such  merchandise  shall  have  attached  to  it 
a  clear  and  conspicuous  statement  informing 
the  recipient  that  he  may  treat  the  mer¬ 
chandise  as  a  gift  to  him  and  has  the  right 
to  retain,  use,  discard,  or  dispose  of  it  in  any 
manner  he  sees  fit  without  any  obligation 
whatsoever  to  the  sender. 

"(c)  No  mailer  of  any  merchandise  mailed 
in  violation  of  subsection  (a)  of  this  section, 
or  within  the  exceptions  contained  therein, 
shall  mall  to  any  recipient  of  such  merchan- 
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disc  a  bill  for  such  merchandise  or  any 
dunning  communications. 

“(d)  For  the  purposes  of  this  section,  ‘un- 
ordered  merchandise’  means  merchandise 
mailed  without  the  prior  expressed  request 
or  consent  o4  the  recipient.” 

^  Supra  p.  26.  The  Inclusion  of  $  3009  In 
the  rule  was  originally  proposed  to  the  Com¬ 
mission  by  Mrs.  Virginia  Knauer,  Record 
4424-7. 

iM  Record  4511,  4567,  4620,  4627,  4633,  4683, 
4724,  5042. 

See  appendix  for  detailed  discussion  of 
propose^  modifications  and  sources  of  pro¬ 
posals. 

>«■  Record  5159,  5168,  5326,  5330. 

““  Record  5166.  This  modification  also  en¬ 
dorsed  by  the  Association  of  American  Pub¬ 
lishers,  Inc.,  Record  6169-60;  Book  of  the 
Month  Club,  Inc.,  Record  6350. 

“‘Record  6166-6.  The  language  of  para¬ 
graphs  (a)(l)(v)  and  (a)(l)(vl)  of  the 
proposed  rule  are  set  out  below: 

“(1)  Promotional  material  shall  clearly 
and  conspicuously  disclose  the  material 
terms  of  the  plan.  Including: 

•  •  •  •  • 

“(V)  A  disclosure  Indicating  that  the  sub¬ 
scriber  will  be  provided  with  at  least  ten 
( 10)  days  In  which  to  return  any  form,  con¬ 
tained  In  or  accompanying  an  announcement 
Identifying  the  selections  to  the  seller; 

“(vl)  A  disclosure  that  the  seller  will  credit 
the  return  of  any  selection  sent  to  a  sub¬ 
scriber,  and  guarantee  to  the  postal  service 
or  the  subscriber  postage  to  return  such  se¬ 
lection  to  the  seller  when  the  annovmcement 
and  form  are  not  received  by  the  subscriber 
In  time  to  afford  him  at  least  ten  (10)  days 
In  which  to  mall  his  form  to  the  seller;” 

“« Id.  at  6166. 

M«ld. 

Id.  at  6169.  Doubleday  proposes  the  fol¬ 
lowing  modification: 

“1.  Paragraph  (a)(1)  would  have  subdi¬ 
visions  (v)  and  (vl)  removed,  with  present 
paragraph  becoming  paragraph  (v). 

“A  new  paragraph  (a)  (2)  would  be  In¬ 
serted  to  read  as  follows: 

“The  welcoming  letter  sent  to  new  mem¬ 
bers  shall  clearly  and  conspicuously  disclose 
all  of  the  above  material  terms  of  the  plan, 
plus: 

“(1)  A  disclosure  Indicating  that  the  sub¬ 
scriber  will  be  provided  with  at  least  ten  (10) 
days  In  which  to  mall  any  form,  contained 
in  or  accompanying  an  announcement 
Identifying  the  selection  to  the  seller; 

“(11)  A  disclosure  that  the  seller  will  credit 
the  return  of  any  selection  sent  to  a  sub¬ 
scriber,  and  guarantee  to  the  Postal  Service 
or  the  subscriber,  postage  to  return  such 
selection  to  the  seller  when  the  announce¬ 
ment  and  form  are  not  received  by  the  sub¬ 
scriber  In  time  to  afford  him  ten  (10)  days 
in  which  to  mall  his  form  to  the  seller.” 

“Paragraphs  (a)  (2)  and  (3)  would  become 
(a)  (3)  and  (4). 

“2.  To  paragraph  (d)  a  new  paragraph 
(10)  would  be  added  reading  as  follows: 

“  ‘Welcoming  letter’  refers  to  a  letter  sent 
to  a  new  member  at  the  time  of  his  accept¬ 
ance  Into  membership  In  a  club  explaining 


in  detail  the  rights  and  obligations  of  both 
the  subscriber  and  the  seller.” 

‘“The  wording  of  the  provision  Is  set  out: 

“*  *  *  (b)  In  connection  with  the  sale  or 
distribution  of  goods  and  merchandise  in 
commerce,  as  ‘commerce’  Is  defined  In  the 
Federal  ’Trade  Commission  Act,  it  shall  con¬ 
stitute  an  unfair  method  of  competition  and 
an  unfair  or  deceptive  act  or  practice  for  a 
seller  in  connection  with  the  use  of  any 
negative  option  plan  to: 

“(1)  Refuse  to  credit,  for  the  full  Invoiced 
amount  thereof,  the  return  of  any  selection 
sent  to  a  subscriber,  and  to  guarantee  to  the 
postal  service  or  the  subscriber  postage  ade¬ 
quate  to  return  such  selection  to  the  seller 
when: 

•  •  •  •  • 

“(111)  prior  to  the  date  of  shipment  of 
such  selection,  the  seller  has  received  from 
a  contract-complete  subscriber,  a  written 
notice  of  cancellation  of  membership  ade¬ 
quately  Identifying  the  subscriber;  however, 
this  provision  Is  applicable  only  to  the  first 
selection  sent  to  a  cancelling  contract-com¬ 
plete  subscriber  after  the  seller  has  received 
written  notice  of  cancellation.  After  the  first 
selection  shipment,  all  selection  shipments 
thereafter  are  deemed  to  be  unordered  mer¬ 
chandise,  pursuant  to  Section  3009  of  the 
Postal  Reorganization  Act  of  1970,  as  adopted 
by  the  Federal  ‘Trade  Commission  in  Its  Pub¬ 
lic  Notice,  dated  September  11, 1970;” 

“•  Record  6167.  The  full  text  of  the  Double¬ 
day  rationale  is  set  forth : 

“We  would  like  to  point  out  to  the  Com¬ 
mission  a  fact  of  life  concerning  paragraph 
(B)(1)  (111),  which  relates  to  the  obligation 
of  sellers  to  credit  the  return  of  any  selec¬ 
tions  sent  to  a  subscriber  after  the  seller  has 
received  a  written  notice  of  cancellation  from 
a  contract-complete  subscriber. 

“As  a  matter  of  policy,  we  always  have  and 
hope  to  continue  to  take  our  customer’s  word 
for  it  on  any  questions  relating  to  claims 
of  returns,  cancellation  letters,  etc.,  even 
when  we  have  no  record  or  evidence  of  such 
returns  and  cancellations.  We  do  this  despite 
the  ease  of  fraud  under  such  circumstances, 
because  we  believe  it  to  be  good  business  in 
the  long  run,  and  because  we  know  satisfied 
former  members  are  an  important  source  of 
new  members. 

“If  large  numbers  of  people  become  aware 
of  the  fact  that  they  could  obtain  books  free 
of  charge  as  unordered  merchandise,  simply 
by  claiming  to  have  sent  In  a  cancellation 
notice,  the  cost  of  this  policy  could  become 
prohibitive. 

“We  would  like  to  be  able  to  continue  our 
present  policy  of  taking  a  customer’s  word, 
and  telling  him  that  he  may  return  any 
books  at  our  expense  which  he  received 
after  sending  In  his  cancellation  notice  If 
he  does  not  want  them.  We  might  not  be  able 
to  do  so  If  It  Is  possible  for  people  who  wish 
to  deal  fraudulently  to  make  false  cancella¬ 
tion  claims  and  then  keep  large  numbers  of 
books  as  unordered  merchandise.  We  ask  that 
you  reconsider  the  suitability  of  applying  the 
unordered  merchandise  law  in  this  context.” 

‘“Paragraph  (b)(3)  Is  set  out  in  Its 
entirety: 


“(3)  Refuse  to  deliver  within  four  weeks 
after  receipt  of  an  rarder  merchandise  due 
subscribers  as  Introductory  and  bonus  mer¬ 
chandise,  unless  the  seller  is  imable  to  deliver 
the  merchandise  originally  offered  due  to  un¬ 
anticipated  circumstances  beyond  the  seller’s 
control  and  promptly  makes  a  reasonably 
equivalent  alternative  offer.  However,  where 
the  subscriber  refused  to  accept  alternatively 
offered  Introductory  merchandise,  but  instead 
Insists  upon  termination  of  his  membership 
due  to  the  seller’s  failure  to  provide  the  sub¬ 
scriber  with  his  originally  requested  Intro¬ 
ductory  merchandise,  or  any  portion  thereof, 
the  seller  must  comply  with  the  subscriber’s 
request  for  cancellation  of  membership,  pro¬ 
vided  the  subscriber  returns  to  the  seller  any 
Introductory  merchandl^  which  already  may 
have  been  sent  him.” 

‘■“Statement  of  ’Theodore  M.  Black,  Presi¬ 
dent,  Walter  J.  Black,  Inc.,  Book  Publishers, 
Record  4896. 

Id.  at  4897. 

‘7s  Association  of  American  Publishers,  Rec¬ 
ord  5159;  Doubleday,  Record  5166;  Paul  J. 
Newlon  on  behalf  of  major  book  and  record 
clubs.  Record  6326;  DeHart  and  Broide,  Rec¬ 
ord  5330;  Marie  A.  Karol,  Record  4476. 

“*  Paul  J.  Newton  on  behalf  of  major  book 
and  record  clubs.  Record  5325;  see  also  As¬ 
sociation  of  American  Publi^ers,  Record 
5159;  DeHart  and  Broide,  Record  5329. 

Record  4789,  4822,  5273. 

‘"Record  4890,  4920,  4953,  4964,  4987,  6107, 
5305,  5306. 

Record  4964. 

‘™  Record  5107. 

>"  Record  5305. 

‘»  Record  6346. 

‘“Record  4780,  4788,  4844,  4886,  4891,  4900, 
4920,  4959,  4960,  4965,  4978,  4088,  5004,  5018, 
5098,  5108,  5243,  5254,  6296,  6305,  5332. 

‘“Record  4965,  5108,  6334. 

‘“  Record  4886. 

‘»*  Record  4891. 

>“  Record  6106. 

Record  6348. 

Record  5349. 

‘“  Record  4788,  6257,  5288. 

‘“Record  5106. 

Record  6272. 

Record  4811. 

‘“Record  4605,  4907,  4955,  and  5241. 

Record  4964. 

‘»*  Record  4907. 

‘»  Record  6241. 

‘“Record  4901,  4959,  4990,  5253.  ’This  was 
also  proposed  by  Mrs.  Knauer,  Record  4424-7, 
subsequent  to  the  conclusion  of  the  first 
hearings  held  In  which  she  urged  modifica¬ 
tion  of  the  alternate  rule  proposed  by  in- 
dvistry  members. 

Record  4420,  statement  of  Doubleday. 

‘“  Record  4823. 

‘“Record  4773. 

*»  Record  4901,  4997. 

*«  Record  6274. 

*>*  Record  4893,  6274. 

*>•  Record  4773. 

"“Record  5110. 
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